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Introduction

My report identifies and describes regulation In
subcontracting processes in Germany

The focus is on liability arrangements concerning:
Awages and leave fund contributions,

cial security contributions,
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Number of employees in the German construction
sector with minimum wages

Approximate 700.000 employees in 70.000 fir
building industry

Approximate 100.000 employees in 22.000 painting and
varnishing firms

Approximate 52.000 employees in 11.500 roofing firms

roximate 10.000 employees in 1.500 demolition firms

te 270.000 employees in 78.000 electrical
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Viinimum wages tor workers in the construction
SEeClo

building:

wage group 1*: West-Germany 10,
wage group 2: West-Germany 12,85 u/h
wage group 1*: East-Germany 9,00 u/h
wage group 2: East-Germany 9,80 u/h

illed manual labour

10,40 u/h
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Minimum wages

painter and varnisher:

wage group 1*: West-Germany
wage group 2: West-Germany
wage group 1*: East-Germany 7,51 u/h
wage group 2: East-Germany 9,65 u/h

iclan:

West-Germany 9,55 u/h
East-Germany 8,05 u/h
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Sectors protected by the AEntG

- building industry (since 1999)
- building cleaning services (since 04/2007)
- postman/mailman services (since 12/2007)

In future:

- Security services

- special miner work in mining

ndry services for clients in objects (e.g. hotels)
anagement including street-cleaning and street

lonal and further training
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Chain liability

In Germany: rules on liability in a subcontrac
cover the employers obligations to:

- withhold tax on remuneration for building service:
Art. 48, 48a EStG (Income Tax Act)

- pay social security contributions: Art. 28e par. 2 s. 2,
par. 3a et seqq. SGB (Social Security Code) IV, Art. 150
r. 3 SGB VII

um wages and leave fund contributions 1 Art.
on the Posting of Workers)
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Historical background: Art. 48, 48a EStG

Art. 48, 48a EStG were introduced in 2001 aga
background of increasing illegal activity in the building

Industry. Reasons |I. a.
oval of internal frontiers of the European Union
rmeability of external frontiers
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Aintroduced in the year 2002 against the backgr
the particular significance of illegal employment and illici

work in the building sector

Ing the 1990s there had been a dramatic increase of

ment and illicit work in the building sector
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Art. 1a AEntG was introduced in January 1
tendency in the construction sector to prefer
subcontractors who kept their costs down by, I. a., not
paying minimum wages and leave fund contributions. The
sanction of a fine (up to 500.000 U) under Art. 5 par. 2

as not considered sufficient since the required
could not be proved.
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The rules - objectives

Art. 48, 48a EStG

Aaim at preventing distortions of competition throu
llegal activity in the building industry, safeguarding lega
jobs and securing tax claims

Ado not establish a real chain liability but only concern
relation of the contracting partners (contractual
Irrespective of whether the parties are part of
vel are part of a subcontracting chain
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The rules - objectives

Art. 48, 488 ESIG ‘

Asays that the recipient of the service is not liable if the
provider has presented him an exemption certificate

Issued by a competent German Inland Revenue office)
itimacy he could trust.
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Art. 48, 48a EStG: Instruments and provisions

Personal scope:

- Recipients (clients) of the building work/servic
out by the provider (contracting party), relative to th
tax on wages of the employees of the provider

- All workers employed by provider

- Inland Revenue

al scope:

hout the country (covers also foreign
ctive in Germay)
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Art. 48, 48a EStG: Instruments and provisions

Preventive measures:

Obligation to the take due care:

- recipient contractor may require from the contracting
partner a valid exemption certificate

- If no certificate is submitted, the recipient party has to
ithhold 15 % of the remuneration paid to the provider
onsible for the tax withholding and

the Inland Revenue
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Art. 48, 48a EStG: Instruments and provisions

Sanctions:

The recipient party is liable for arrears of withholding

es. This is seen as an administrative offence (a fine up

ossible).
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The rules - objectives

Art. 28e SGB |V:

- aims at fighting illegal employment and illicit work

- Jjoint and several liability only under certain conditions,
like: the transaction aims at circumventing the law and
om a total value of building services of 500.000 U
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The rules - objectives

Personal scope: ‘
- principal and 7 under certain conditions T other

contractors in the subcontracting chain

workers employed by provider

alth insurance collecting agencies
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The rules - objectives

Territorial scope:

Applies throughout the country (covers also foreign con
or agencies when they are active in Germany)

Preventive mmeasures:

- Principal contractor may be exempted from liability if he
shows to the competent authority proof of the reliability of
the contracting party for instance by submitting valid

rtificates of good payment behaviour, contractual

itments or even own statements of the provider

tractor has information obligation at request
authority
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The rules - objectives

Sanctions:

Recipient is liable for the social security contributions of

he provider T subcontractor/temporary agency and also

charges and interest.
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The rules - objectives

Complaint mechanism for workers:

There is no complaint mechanism, but worker may inform

competent authority about the non-payment of social

Ibutions by the employer.
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The rules - objectives

Problem 1:

The liability under Art. 28e par. 3a et seqq. SGB |
Ineffective and inefficient. Reasons are I. a.:

the limitation of the liability to building contracts with a
value of more than 500.000 U (only 10% of the contracts
In Germany) and the limitation of the liability to the

late subcontractor, which could faciliate its

lon, e. g. splitting the construction contract
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The rules - objectives

Problem 2:

Jurisdiction of the Bundessozialgericht (Federal Soc
27th May 2008:

The rules of liability under Art. 150 par. 3 SGB VII concerning
the personal accident insurance contributions are the same

than under Art. 28e par. 3a et seqq. SGB IV

llity under article 150 par. 3 SGB VII shares now the
the liability under Art. 28e par. 3a et seqq.
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The rules - objectives

There is hope:

The German Trade Union for the Building, Agriculture an
Environment (IG BAU) took the initiative for a reform of Art.
28e par. 3a et seqq. SGB IV and Art. 150 par. 3 SGB VI

Decision of the German Federal Government (18th Febr.
2009) on the basis of a compromise between IG BAU and the
mployers associations of the construction industry (ZDB and

r's now building contracts with a value of
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The rules - objectives

- Principal contractor may be exempted from |i
| f the subcontractor 1| S gl
fer Pr2qualifi kati on 1 n

reliable enterprise, which includes a good payment

behavior concerning the social security contributions, or

If the subcontractor has presented valid certificates of

d payment behaviour issued by the competent

agencies for social security contributions
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The rules i objectives Art. 1a AEntG

rovisions for minimum wages
fund contributions

A Unconditional chain liability (i.e. joint and several
liability)

There is no need to first sue and try execution of rights
Inst the direct contracting party

Art. 1a AEntG
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