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SURVEY QUESTIONS & RESPONSES
Survey conducted as part@mmerce, Crime, and Conflict: A Comparative Survey of

Legal Remedies for Private Sector Liability for Grave Breaches of International Law And
Related Illicit Economic Activities.

l. Disclosure requirements for business entities

1. What sort of material information are businessntities required to provide to
their shareholders and/or public under your jurisdiction’s company law or
securities laws that may be relevant to potentiaitigants? For example, are such
entities required to provide information about:

- material civil litigation?

- risk factors that would impact a shareholder’s innestment in the
company?

- any reported violations of law or pending proceedigs arising
from such violations?

- revenues received from, or amounts paid to or on aount of, a
government or its officials or agents?

The relevant statutes for disclosure obligatiomsthe Indonesian Company Law No.
20 of 1995 and the Capital Markets Law No. 8 of3.@8th related regulations. The
Capital Markets Law imposes certain disclosuregattions, but its reach is limited to the
extent it only applies in practical terms to listmimpanies. Most enterprises in
Indonesia are private companies, with the resaltttine Capital Markets Law disclosure
obligations are inapplicable. For private companike disclosure question would
probably arise indirectly in connection with acctams' financial reports on company
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results delivered annually in conjunction with #renual shareholders' meeting (also
required for listed companies). In practical terthe accounting treatment of contingent
liabilities and the like leaves a great deal oxifvdity in terms of recognizing potential
liabilities. It would be relatively unusual thatéwledge of pending proceedings or
potential legal violations might first come to sklaolders in such fashion. Similarly,
detailed expenditures at the level of governmepity@nts would typically be buried in
general accounting entries. Either shareholderddvearn of them as active business
partners, assuming they are significant sharehs|derthey probably only learn of them
from the media as minority or small shareholdesspyeaning the issues at hand are
highlighted in the media. The 1995 Company Lawsdamntain provisions for the
theoretical protection of minority shareholders, ibupractice they are difficult to enforce
so that minority shareholder protection is onlyacgical concern for listed companies,
and then only to a limited extent. The questiguases an economic and legal
framework on par with Western countries, as wethasidea that legal disputes are
regularly resolved before the courts, which ispraharily the case in Indonesia. This
reflects arguably both inadequacies with formal &viorcement, but also the idea that
dispute resolution as a social issue may be batmymplished via a voluntary or
negotiated resolution, as opposed to presentingpaitd to a neutral third party for
binding adjudication.

That having been said, for listed companies in testa, disclosure of information is
available under capital markets regulations prowugld by the Capital Market
Supervisory Agency (Bapepam), and various parbdlighg regulations of Indonesian
stock exchanges as self-regulatory organizatioROE. Bapepam is in charge of
implementing the provisions of Law No. 8 of 1995@apital Markets. Given
overlapping disclosure obligations, traditionaltbyat great extent the SROs and Bapepam
each insist that the other confront issuers incasesufficient disclosure.

Please seehttp://www.bapepam.go.id/hukum/peraturan/index.htm

Bapepam is a subsidiary department under the asspidhe Ministry of Finance,
thus is not an independent regulatory agency dsatitter institutions (e.g. the
Indonesian Central Bank). Bapepam is organizaliypsaparate but technically still a
department of the Ministry of Finance.

The types of information that should be discloseshsa follows:

a. merging the business, buying shares, consolidagistaplishing new joint
company;

stock split or paying dividend;

obtaining huge dividend;

obtaining or losing important contract;

new product or innovation;

changing of controller shareholder or changinghanagement;
announcement of buying back or paying back bonds;

selling the addition shares to public or selling limited shares privately in
significant amount;
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selling or losing the assets significantly;

important disputes with employees;

k. important litigation against the company or direcdbocommissioners of the
company;

l. launching offer to buy other company’s share;

m. replacing company’s auditor;

n. replacing trustee;

0. changing of fiscal year.

[S—

There are a variety of subsidiary Bapepam ruleggorg the right to obtain
information in primary and secondary market tratisas, but these are aimed at
guaranteeing the integrity of the capital markather than governing corporate behavior
as such.

2. Is there a right to know statute enabling one tebtain information from your
government?

Indonesia as traditional civil law jurisdiction iatited Continental public law views
that government dealings and civil servant actsitare generally confidential as a formal
legal matter. There has not been a traditionasfgparency in government despite some
movements in that direction following our 1998 charn government (after 32 years of
authoritarian New Order government under Presi8ehtarto). Starting around 2000
certain civil society elements with the supporfakign law reformers pushed adoption
of freedom of information act legislation generaltterned on US FOIA models, which
culminated in a bill to that effect being introddde parliament in 2004. However, the
bill did not become a law, and called up in respgm®posed counter-legislation along
the lines of an official secrecy act (also not dddgo date). However, focusing on a
FOIA-equivalent may be misplaced for two reasofsst, media is active even in the
absence of a FOIA-equivalent, so the underlyingdassjuite often become known, even
though they may be dealt with differently. Secgnttie Indonesian version in the
government context of oversight tends to take plageertain anti-corruption and
general auditing bodies (Badan Pemeriksa Keuangkmancial Investigative Agency;
BPK has a traditional audit function for governmexpenditures) as well as special
national commissions (Komisi Pemberantasan KorrapS§lommission for the
Limitation of Corruption; KPK is a relatively regeaddition to Indonesian government)
rather than via the legislative branch. Oversighihen subject to the quality of the
oversight body's personnel, but takes place fogmalthin the bounds of confidentially,
subject to the oversight body publicizing its résirh a public report.

Il Status of business entities under criminal law inddonesia.

3. Does your penal code (or judicial interpretatios thereof) provide that
business entities may be prosecuted criminally foriolations of such code?

The present Indonesian Penal Code, which was atgaiduring the Dutch colonial
period in early 1900, does not recognize the legtty as a subject of criminal law.



However, in 1955 Indonesia enacted a Law on Econ@rimes (Law No. 7/Drt/1955),
which allows a legal entity to be subject to crialihability. However, seldom has this
provision been implemented, for when a legal emsitglleged as having committed a
crime, in most cases, it was the director or theqgeon charge who was brought to court
and sentenced.

Such practices continue even when several laws &reeted since the 1980s which
include a legal entity as a subject of criminal |&Wese laws include but are not limited
to:

. Law No. 4 of 1982 on environment (which was amengetlaw No. 23 of
1997)

. Law No. 5 of 1997 on Psychotropic Drugs

. Law No. 22 of 1997 on Narcotics

. Law No. 10 of 1998 on Banking, Law

. Law No. 31 of 1999 on Corruption as amended by haw20 of 2001

. Law No. 15 of 2002 on Terrorism

. Law No. 23 of 2004 on Child Protection
. Law No. 15 of 2003 on Money Laundering

There is currently a relatively unusual case pemdimder Law No. 23 of 1997 involving
the Indonesian mining joint venture of the multioadl Newmont Mining, which in

Buyat Bay, North Sulawesi pumped offshore certailal gnine wastes (see further
discussion at # 12). The wastes allegedly condaioic levels of a variety of poisons,
which caused illness in a local fishing villagehefe have been conflicting reports
regarding causation, and concerning the factuahises of the case see online streaming
video of the Feb 3, 2206 presentation of Dean Mar§aatmodjo, UGM at
http://www.lIfip.org/barnes/2006/video/video.htrithere were actually two cases brought
against Newmont, a civil case before a Jakartat ¢euentually settled after dismissal for
U$30 million) and a criminal case under Law No.a23997 in Manado, North Sulawesi
which is still pending. Based on past practices firemature to conclude that a
conviction will result in the pending criminal pexeding. It would be more typical for
such matters to be resolved outside the crimiraigss, and local public opinion favors
economic settlement or compensation over retributibhe criminal prosecution of the
director would be viewed as a complication for fgneinvestment, so that its resolution
may be equally tied to the eventual dispositiothefcorporate prosecution.

4, What type sanctions are applied to business etiéis, as opposed to natural
persons?

Penal sanctions applicable to business entities:
* Fines
* Injunction orders
* Restitution
* Forfeiture
» Liquidation of a business entity.

Imprisonment, of course, cannot be inflicted updiusiness entity.



Since many of the recent laws have included cotpmaas ‘persons’ subject to
criminal procedures and penalties, the latestdsilRevision of the Penal Code
(as of 2005) has included corporations as subgfataminal law.

5. What are the standards applied in your jurisdicton for attributing liability
to a business entity for the actions of individuaservants? For example:

a. What must one demonstrate in order to convince theourt that
the actions of the servants of the business entityay be
attributed to the business entity to establish thguilt of the
business?

b. If, in order to find a business entity guilty of acrime, the court
must find that the business entity intended to cary out an
activity that is a crime, how must the prosecutiordemonstrate
that such intent (mens rea) was present? ; and

c. What are the standards applicable in your jurisdicion for
attributing the criminal liability of a business entity to the
servants of the business entity?

As of today, there is no objective set of standandcriteria that are commonly held by
the judiciary. As such, alike cases may yieldedight results, in accordance with the
knowledge of the officers of the courts, i.e. thdges.

This issue has been on the agenda of many leglagsionals, however, until today no
agreement has been reached as to what criteriégdsbe@uet in order for a business
entity to be sentenced for a violation of a crinhip@vision.

Even in the academic community, the debates havba®m resolved. The following
guestions are the major issues:

1. whether the position of an employee who comthi#gswrongdoing is a
determining factor?

2. whether the degree of the guilt (intentionahegligence) should be put into
account?

3.whether the scope of the action committed isiwithe boundary of the
company’s charter?

6. Under your criminal law (penal code) what is thdegal standard for
convicting someone of being an accomplice to or and) and abetting the commission



of a crime by another (complicity)? What is the Igal standard for convicting
someone of plotting with another to commit a crimdcriminal conspiracy)?

IndonesiarPenal Code has a number of what we call accomifiegrovisions,
which may not be similar to the ones in other coaat(except the Netherlands, for
our Penal Code is a legal inheritance of the calagria while we were colonized by
them)

Article 55 of the Penal Code stipulates that:
(par.1) Sentenced as perpetrator(s) of a cringiot are:

19. those committing, forcing others to commit, andhmse jointly
committing a criminal act;

20. those by giving or promising, by abusing theithauity or dignity, by
violence, threat or misleading, or by providing ogpnity, means or
information,intentionally ‘persuades’ others to commit a crialiact.

(par. 2) The ‘persuader’ is criminally liable ority those crimes he or she
persuades, and effects thereof.
Notes:
Forcingother to commit a crime carries a consequencetiegberson forced is NOT
subject to penal sanction. For the forced perdos condition serves as a legal
excuse that would relieve him/her of any legapogsibility completely.

a. the intention to commit a criminal act comesrfrine person who ‘forces’ another to
do it’

b. the means of forcing are not limited, howevieese means constitutes EXCUSES to
those forced to commit a crime (duress, deception e

c. the ‘forcer’ does not physically commit the cimal act

d. the forced person fulfills all elements of thigrgnal act

e. only the ‘forcer’ is subject to penal sanctiand the ‘forced’ person is not.

Jointly committinga criminal act requires the following criteria:

a. both (or more) parties have the same intentia@roimmit a particular criminal act;

b. there are physical cooperation (which also me#as each person does not have to
fulfill all of the elements of crime; instead baththeir actions do fulfill the
elements of crime)

c. both are subject to the same penal sanction,

Persuadingthers to commit a criminal act:
a. the intention to commit a criminal act comesfrithe persuader
b. the means of persuading are limited to thoseifspe in par 1 point 2



c. the persuader does not physically commit thaioal act
d. the persuadee fulfills all elements of the cniahiact
e. both the persuader and persuadee are subjbet $ame penal sanction

Article 56.
Sentenced as aides of a crime are:

19. those intentionally providing assistance durimg commisiion of a criminal act

20. those intentionally providing opportunity, meamsnformationto commit a
criminal act.

Notes:
The difference between par (1).2 of Article 55 amparison with Article 56.2, is that in
Article 55, the ‘persuader’ does not commit a crioyenim/herself, but he/she makes
another person (the ‘persuadee’) do that. In amditooth the persuader and the
persuadee are subject to the same penal sandtibiie in Article 56, the aide merely
assist the perpetrator in the commission of thaeiibefore or during), thus the aide is
subject to 1/3 reduction of the sentence, whilepigetrator is not.
Moreover,even if a persuader failed to persuadesbonty to commit a crime,and the
crime is not carried out, the persuader is stiijsct to criminal liability (this is stipulated
in Article 163 bis of the Penal Code).

7. Are there any other practical considerations ofactors that must be present
when the defendant in a criminal proceeding is a ksiness entity rather than a
natural person?

Due to the lack of development in this very arbare is no easy way to answer this
question. As mentioned before, the decision togoaifbusiness entity to court alone
could bring a lot of debates among the law enfoer@mgencies. Indonesian law would
not favor parallel civil law (torts) treatment, laese such an approach is foreign to us
(see answer # 12).

In most cases, presumably the decision whetheotaiorprosecute a business entity
instead of a person in charge of that businestyatgpends on the magnitude of the
harm or injury resulted from the criminal act. Thmwever, is not to be taken as a
general agreement, for no research has been ceaduct

. Status of International Law/International Humanitar ian Law in your
Country's Legal Framework

8 Which international crimes have been incorporatd into your domestic criminal
law? Please include any crimes enumerated in theoRe Statute of the
International Criminal Court such as genocide, warcrimes, crimes against
humanity, and other relevant instruments.



Indonesia is not as yet a party to the Rome Staaitteough there are some discussions
about joining. As of today, Indonesia has incogped a) genocide and b) crimes against
humanity into Indonesian domestic criminal law. &hsn Law No. 26 of 2000 on
Human Rights Court, genocide, crimes against hutyarere stipulated as Gross
Violation of Human Rights that deserve a speciatpdure and special judiciary. This
Law borrows many concepts (substantive and proeddinom the Geneva Convention

as well as the ICC. However, war crimes and criofegggression are not included in this
law.

The special criminal procedure includes:

a. The pre-investigating power rests not with tbkcp as is found in ordinary crime
cases, but with the National Human Rights Commissio

b. The Attorney General's Office is vested with plogver to investigate AND also to
prosecute.

c. Rules of evidence have been elaborated frometindar rules of evidence, for example
it stipulates an additional evidence unknown inrgegular Law of Criminal Procedure.

In terms of substantive criminal law, several isswerth mentioning are:

a. This law allows for the prosecution of geno@de crimes against humanity
committed before the promulgation on this law (teas/ing as an ex post facto law),
although it requires endorsement form the legistafArticle 43 of the Law). This is an
exception with regard to the principle of non-oeirtivity stipulated in the Indonesian
Constitution. Accordingly, this provision has baesed several times to deal with East
Timor and Tanjung Priok cases;

b. the concept of command responsibility has beeorporated, not only to military
commander, but also to those civilians acting asmanders;

c. unlike other recent criminal laws, this law does$ recognize corporations as a subject
of law, hence a corporation cannot be charged gvitiss violations of human rights.

A special judiciary is created under the umbreflthe court of general jurisdiction. The
special court established for this case consistetif regular judges and ad-hoc judges
who were selected exclusively for this. For passgrviolation of human rights occurring
in a specific time, the court is to be establisttedugh a Presidential Decree, after the
legislature has given their approval. The East Tioases trials (12 of them) have found
the individuals guilty, but the Supreme Court asewing instance ruled that these
people be acquitted

Indonesia has also enacted a Law on Terrorismttasdaw also carries some
exceptional provisions such as on the issue ofretneactivity, the exceptional rules of
evidence etc.

http://www.state.gov/g/drl/rIs/hrrpt/2004/41643.htm




http://www.eastwestcenter.org/events-en-detail asp? ID=188

9. Do your country’s laws modify the provisions othe ICC Statute, such as
concepts of aiding and abetting and conspiracy ordbility of business entities rather
than only natural persons?

Not applicable, because Indonesia is yet to adwpRbome Statute.

10. Do your criminal courts have jurisdiction ower those international crimes that
have not been incorporated into your domestic law?

No, according to our Penal Code the jurisdictiomwf court in criminal matters is
limited to those crimes stipulated in our natiolas only.

Based on legality principle in Indonesian Penal €Adicle 1, Indonesia courts only
have jurisdiction over those crimes that have beeorporated into domestic law.

Two obstacles in particular pose the greatest thoeaffective prosecutions. First, the
Indonesian People's Consultative Assembly (MPR3gxha constitutional amendment in
August 2000 (Article 28(1) of the Indonesian Congton) enshrining the principle of
non-retroactivity in Indonesian law, thus supersgdirticle 43 of the Law no. 26 of
2000. Second, the Indonesian Criminal Code doesargain provisions for collective
responsibility.

The principle of non-retroactivity prohibits a gomment from prosecuting its
citizens for acts that were not crimes under doimésty when they were committed.
Article 28(1) of the Indonesian Constitution reatthe right not to be charged on the
basis of retroactivity is a basic human right timaty not be breached under any
circumstances" (emphasis added). Thus, even ihttenesian Parliament were to enact
legislation recognizing crimes against humanitghsiegislation could only apply
prospectively. In other words, Indonesia would & precluded from prosecuting those
individuals who committed past grave human righd¢ations.

The Indonesian Criminal Code also precludes sucbaetive prosecutions. Article 1
of the Indonesian Criminal Code provides that darafe can only be prosecuted under a
law that existed at the time the offense was cotenhifThus, it is likely that Indonesian-
led prosecutions would be limited to prosecutingged suspects for "ordinary crimes”
as defined in Indonesia's Criminal Code. For instait is likely that past systematic
mass murder would be tried under Article 340 ofltitdonesian Criminal Code, which
deals with premeditated murder and is punishabliéyeath sentence or life
imprisonment, and torture would be tried under @&ti355, which deals with
premeditated attempts to cause serious injuries/égassault) and is punishable by a
maximum sentence of 12 years in prison. A moreudhstg scenario is that there are
certain crimes, such as forced displacement obpsrsvhich cannot be prosecuted at all
under the Indonesian Criminal Code.

The Indonesian government has yet to revise itsedtimlaw to include provisions
that would facilitate the prosecution of seniorip@land military officials for the crimes
against humanity committed by those under theirroamd. Although Indonesia has
indicted some senior military officials and militeaders, it is unclear when and how



they will be prosecuted. Failure to prosecute thng®mmand contravenes the principle
of collective responsibility, which the internatadrcommunity has recognized since the
Nuremberg trials as a general principle of modeternational law.

11. May a business entity be prosecuted for inteational crimes in the courts of
your country, whether under domestic law or with rderence to international law?
If yes, under what circumstances?

The answer is largely no. In the case of inteamati crimes comprising gross violations
of human rights (torture, extra judicial killingstc.), they are not subject to prosecution
because Law No. 26 of 2000 specifically appliey dalindividuals. For other
international crimes such as money-laundering, thaf§jcking and terrorism a business
entity could be prosecuted. With the exceptionaiéptial responsibility under such
special laws, business entities cannot be prosgdotenternational crimes in the
Indonesian courts, because Indonesian courts Wmuilckheir jurisdiction to alleged
suspects of "ordinary crimes" as defined in Indaie£riminal Code which is
considered general law not recognizing crimingboasibility for entities .

With regard to the Convention Against Torture, veednratified with Law No. 5 of 1998.
However, it was not followed by any implementinguation, for the Convention lacks
both the sanction and legal procedures to dealitgitiolation. Moreover, this
Convention does not include corporations as itgestib

There is no provision in the Indonesian legal systieat could be used to invoke
international law.

V. Alternative Mechanisms

12. Can you think of any bases in your country’sort law (civil law) for suing
individuals and /or business entities for violatios of international criminal law,
IHL, (whether or not incorporated into domestic law)?

Indonesia does not recognize the concept of taltercommon law sense, and so does
not normally incorporate international law violatiolaims into domestic civil suits. Thus
the only mechanism available for anybody who wamtsue individuals and or business
entities is Article 1365 Burgerlijk Wetboek or tB#vil Code. This article is probably the
closest form to tort, for it allows a person to stieer for ‘illegal behavior’ which may
cover any kinds of misdeeds. However, followingldaw models generally, Indonesian
legal scholars and law would disfavor the kind afdal interpretation of torts law
involving directly or indirectly private attorneyegeral concepts like punitive damages
(instead, only economic damages would be recoghiZedrt-like concepts are not
employed for regulating behavior in a public lamse, but only narrowly for
compensation in proven cases of economic loss fwikian unusually high burden to
meet in a practical sense, given that litigatiselitis not necessarily the first recourse).
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To my knowledge, there has not been one case\ddtpriitigation that reached the court
where international crimes become the foundatiosuch legal action.

In addition, the Indonesian legal community hasmvention that if a criminal case is
simultaneously brought to the civil court in corgtion with Article 1365 above, the
disposition of the criminal court must comes firgtithout a criminal court’s verdict, no
civil litigation would proceed. This convention has basis other than accepted judicial
practice.

There may be an implicit assumption in the questioat civil suit or remedy means
private remedy or suit (meaning controlled by atividual or NGO, as opposed to by

the government). The answer for private law ggithat they typically are not successful,
except as a means to try to attract the publiteatdn in terms of an integrated public
relations campaign to drive a political rather thadicial resolution. There are four non-
criminal, non-torts instances where litigation veasnay be in the near future at least
ventured under something like Law No. 23 of 1997.

The first involved the Indorayon Pulp Mill locatedNorth Sumatra, which was
originally built by local investors starting 1988 Wew Order investment project. Its
operation involved significant pollution from thalp mill to the extent that local
villagers traditional livelihood was endangereddolyerse effects on the local
environment. The New Order government took nooadtiitially, despite flagrant
violation of environmental standards. A leadingimnmental NGO named Walhi then
brought suit against Indorayon and five governmedgpartments in 1988 under the
1982 Environmental Law on account of the pollutiang the court seemed to accept the
view that Walhi had standing to sue despite thk td@a statutory basis, except then it
inexplicably found environmental damage not prowargercutting the whole process.
Thereafter, Walhi brought a series of suits agattg¢r Indonesian pulp industry plants
apparently mimicking international NGO challengestte paper industry's dioxin
pollution, except none of the litigation challengesulted in favorable court decisions.
Then in 1998, the local community effectively sdotvn access to the Indorayon Pulp
Mill for four months by denying entrance to truckewn their long-running frustrations
overflowed in the immediate aftermath of the Nevd@rregime's end in 1998. Further
violent confrontations ensued, with the only probleeing that shutting down the pulp
mill precluded servicing its debt in the handsraérnational investors. The pulp mill
was closed from time to time 1998-2002, essentially contest pitting local public order
against concerns about foreign investment undeugistances where several local
people died, then the pulp mill reopened underlaratame. To the extent changes were
achieved in Indorayon's operations, they reflegietint social conflict rather than
success in litigation

The second involved repeated attempts reaching toatie 1990s to challenge alleged
pollution at the Grassberg gold mine of FreeportMdcan Mining, Indonesia’'s premier
foreign investment project of the New Order erawldver, these attempts to challenge
the project judicially within Indonesia all faileds did the parallel ATCA suit brought
against Freeport in New Orleans. The problem withdonesia was that the government
was not inclined to attack its premier foreign istveent project, while prior to Law No.
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23 of 1997 there was no statutory recognition asslactions or similar forms of standing
enabling a private legal action.

The third involves Newmont Mining's Buyat Bay prdj@reviously mentioned under # 3
as elucidated by Marsudi Triatmodjo. On the faitts,Indonesian Environment Ministry
submitted a civil lawsuit to South Jakarta Dist@ciurt in March 2005, demanding the
company's subsidiary PT Newmont Minahasa Raya (N&)its president director
Richard Ness pay compensation of $117.68 millioridst income and environmental
damage and Rp150 billion ($16.3 million) for dammagindonesia's reputation. The
South Jakarta District Court threw out the lawsuilovember 2005, ruling that under
the terms of the government's contract with NMR, dispute must be settled through
international arbitration or conciliation. The naattvas then settled via the U$30 million
settlement, and so the government's appeal onuihside was dismissed.

Separately, NMR and Ness have been on trial critlgisance August 2005 on charges of
polluting Buyat Bay with toxic tailings waste frotime now exhausted gold mine. The
charges are based on police accusations that theacty pumped potentially lethal
amounts of mercury and arsenic into Buyat Bay, iteanining site in Minahasa regency,
causing local villagers to suffer skin diseasesyolegical disorders and other health
problems. If convicted under the Law No. 23 of 19%ticle 41 on intentionally or
negligently polluting the environment Ness couldefaip to 10 years in prison and NMR
could be fined up to Rp500 million ($78,000).

Newmont has consistently denied any wrongdoingngays waste was treated in
accordance with Indonesian government regulatiodssaggested the Buyat villagers
could have fallen ill due to malnutrition and psanitation. It has also been said that the
operations of thousands of illegal miners, whomsecury, could be to blame for any
mercury-related illnesses. Separate studies binttenesian Environment Ministry,
Health Ministry, World Health Organization, JapaMimiamata Institute and the
Australian Commonwealth Scientific and Industri@sRarch Organization have all
concluded that Newmont did not pollute the bayowver, a police investigation found
significant levels of mercury. A subsequent joirdlge by Indonesian government
officials, university professors, activists andipelalso concluded the bay was polluted
with excessive levels of arsenic and mercury.

As noted under #3 above, based on past practisgpliemature to conclude that a
conviction will result in the still pending Newmoatiminal proceeding. It would be
more typical for such matters to be resolved oet#iig criminal process, and local public
opinion favors economic settlement or compensatiar retribution. The criminal
prosecution of the foreign executive would be vidvae a complication for Indonesian
attempts to attract foreign investment, so thatésslution may be equally tied to the
eventual disposition of the corporate prosecution.

The final (potential) case, which is yet to be lyioubut where environmental activists
are lobbying hard currently for prosecution undawlNo. 23 of 1997, involves the so-
called mud-flooding since May 29, 2006 in Sidoar@jovillage located alongside a
highway close to Surabaya, Indonesia's seconddtogg located on Java. The Sidoardjo
situation is commonly considered an environmentdllauman disaster, which has as of
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August 2006 displaced approximately 12,000 peale ftheir homes and closed a major
highway. The problem arose in conjunction withomestic oil and gas concern drilling
close to the village, but allegedly because of mammwhich the drilling was conducted
they struck toxic mud rather than petroleum prosludthe mud has welled out of the

drill hole uncontrollably ever since, covering thighway and residential areas. This has
continued for over two months, during which periedrious suggestions have been made
to deal with the situation in terms of remediatéomd compensation, which discussions
have risen high enough to engage the IndonesiagRiiesident. After two months,
remediation seems problematic as resolution foSideardjo situation.

Despite environmentalists' lobbying for criminabpecutions in the Sidoardjo situation,
it seems highly unlikely given that domestic conipannvolved with the drilling venture
(but not the operator doing the drilling itselfeagkedly in a negligent fashion) are
affiliated with high government officials. Insteale assumption is that matters will
eventually be regulated in terms of negotiated amsption. This would follow the
consistent practice that paying compensation iagotiated settlement, rather than
following a civil judgment, much less a criminalnsaction, is the commonest and best
outcome to be hoped for in high profile environnagiricidents. Indonesians would
probably not distinguish between multinationals bwél enterprises in this regard,
except that MNCs may be more susceptible to aigallior press campaign than
significant local enterprises with the scale toageyin major natural resource projects
presenting significant environmental challenges.

V. Jurisdiction and related issues

13. On what bases do the courts of your countrysaert personal jurisdiction over
criminal and civil defendants?

Jurisdiction of the court is based on locus defaticriminal case (i.e. where the
crime is committed), and for civil case, it would based on the residence of the
defendant and locus of the claim being within Ineikia. Jurisidiction is typically not a
great concern beyond what US lawyers would consideue, because Indonesia is a
single unitary jurisdiction, rather than a collectiof multiple federal jurisdictions.

14. When parent and subsidiary entities are invekd in a multinational setting,
how does a court assert personal jurisdiction ovgparents or subsidiaries located
out of country? What are the standards for overcorng limitations on jurisdictions
over business entities within a multinational corpaation?

Since business entities alleged to have committiedriational crimes (gross
violation of human rights) are beyond the jurisidictof Indonesian court, this issue is
not regulated by any Indonesian laws. Furtheisgliction would be excluded in cases
involving alleged violations outside Indonesia (doédeas normally about territoriality
and jurisdiction, even without regard to the problbat we would not assimilate the
international law violation to a domestic law vitiden). The question seems to assume
application of an agency or similar theoretical ragh based on control of the local
subsidiary to extend liability from the violatiomsthin Indonesia committed by the local
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subsidiary to the foreign parent company locatestgeas. Such theories are not
currently accepted as a matter of civil and crirhiaa doctrine. To the extent the
guestion arose, it would be dealt with most like$ya matter of diplomatic
representations via the executive rather thanwdecjal process. The parent may have
initially investigated the proposed business atgtidirectly, but the business or foreign
investment license was presumably granted todtted ubsidiary or joint venture, with
the result that the parent company would not ndynied considered to be involved in
terms of doing business by the time local operatactually commence and eventually
result in some kind of violation.

15.  How may a court attribute the actions of a subsidigy to a parent business
entity, i.e. “pierce the corporate veil"?

Please refer to answer for question 14,

16. What types of actions (civil and criminal) mght be asserted against a business
entity with respect to activities taking place outile of your jurisdiction by a
business entity over which your courts have jurisdition?

Indonesian Penal Code does have stipulation f@omsrcommitting crimes outside
Indonesia, based on a Passive nationality (whernterest of the state is violated), and
active nationality doctrines (where the perpetr&dndonesians committing a crime
outside Indonesia).as ruled by Articles 4 (Indoaesind non-Indonesians) and 5
(Indonesian)

This stipulation serves as a general rules fotrathes, unless a particular Law
specifically exempted that rule. This rule of g®iapplicable to all the crimes
prohibited in Laws reiterated in Answer #. 3, bat heyond them.

As of today, Indonesia has not been successfuimging lawsuits against the
criminal in the above Laws

In the case of a civil suit where the cause ofoacis centered abroad (for example,
an Indonesian company violates its lease in HonggiKdndonesian courts would not
entertain such a case since it would be regardechastter for foreign courts in the
jurisdiction where the cause of action arose.

17. If plaintiffs wanted to sue a business entityn your jurisdiction, what are some
of the jurisdictional and procedural obstacles thatthey (and their lawyers) might
face?

In the public interest environmental law area djpeadly, the chief problem prior to
Law No. 23 of 1997's recognition of class actiatist for environmental suits was that
of standing itself. However, class action statas heen recognized now by statute in the
consumer protection and environmental areas. enerally, there may be problems
with a court refusing jurisdiction in cases involgian entity under a contract containing
an arbitration clause (as in the Newmont Miningl@uit discussed under # 3 and # 12
above).
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In a broader sense the question is difficult torsrsbecause it assumes a litigation
orientation in terms of resolution of technical ggdural issues as preliminary to
resolution of substantive issues. Traditionaliserelndonesian businessmen go to great
lengths to avoid the courts. They are often caareid corrupt institutions, with the result
that outcomes are viewed as unforeseeable. Theaoosrate description of practically
any litigation in Indonesia in areas like the eamiment or human rights from a Western
perspective is that it is filed more typically astpof an integrated publicity campaign
seeking an eventual political resolution based ypdriic pressure. But the resolution in
that case is likely to come from a body like a gomeent ministry, because when you
assume orientation towards the substantive lawigimvand courts, that assumes
Indonesians look to resolve their disputes beforets like Westerners. It may be more
accurate to characterize dispute resolution gegeralndonesia as revealing a
preference for political rather than judicial disgimns. If your chief goal is to achieve
publicity rather than a judicial resolution, filinge litigation may accomplish most of
your goals, regardless whether your lawsuit eveiytsacceeds. It is not uncommon for
NGOs and similar organizations to file lawsuitsrdiag a basis in foreign models, but
success in court is not necessarily the primary gio@ so it is difficult to address in
terms of the details of civil procedure. Presumathle character of individuals or
organizations bringing litigation as non-Indonesiarould not be favorable to
conducting a publicity campaign oriented toward$olmesian public opinion. Using a
local NGO may be problematic too, to the extent thay are often criticized as pursuing
foreign rather than Indonesian priorities in certaieas, which may undercut their own
efforts to channel local public opinion in indivalcases.

18. Do the civil courts of your country sometimesdecline to exercise jurisdiction
over matters where the events occurred in anotherowintry and/or the majority of
witnesses and the bulk of other evidence is outsi@é your country, thereby making
it more convenient for the parties to litigate in he courts of another jurisdiction
(sometimes referred to as the doctrine diorum non conveniens)?

Major foreign investment and similar contracts tghly contain arbitration and
choice of forum provisions mandating dispute resotuoutside Indonesia, so that local
cases involving complex multi-jurisdictional aspeathich might be appropriate for
forum non conveniens are exceedingly rare. To the extent such cases, éiney typically
have involved attacks on foreign arbitration ofgdiction clauses in multinational
dispute resolution, in which case the local pamsists on local jurisdiction regardless of
where witnesses, etc. are available. This useaat jurisdiction as sword is more typical
than discretionary dismissals, although as a maftdoctrine courts differ over whether
a case must be heard once it is filed locally (Whssue has arisen post-1998 creation of
a special commercial court, where judges have adddethe issue in the context of suits
still being filed in the courts of general juristion despite certain cases like insolvency
being mandated for the new commercial court). dlbsest thing to an Indonesian case
involving aforum non conveniens dismissal involved a labor matter concerning asSwi
expatriate manager who signed a labor contraciitz&rland with a Swiss
pharmaceutical company for work at its Indonesiperations. The Swiss manager came
to Indonesia but was eventually fired, whereupoffilad an action in Jakarta. The judge
dismissed the suit claiming no jurisdiction becaofsthe idea that the Swiss manager, the
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Swiss employer and the contract governed by Swissalere all in Switzerland.
However, that case dismissal has been stronglgizat as incorrect, because of
Indonesian labor law provisions mandating the apgpibn of Indonesian law to all
employment relations on Indonesian soil.

19.  Are there any checks and balances on prosecui@rdiscretion or decision
making (e.g. when a prosecutor declines to prose@ia case, are there any measures
in place to review his or her decision or an appealmechanism?)

In practical terms the answer is no, that it ispadsible to force a review in the case of a
non-prosecution decision. The practical concemrdinary non-prosecution cases is
whether bribery or corruption might be involved,tsat the focus is typically not on
formal review in any case.
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