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SURVEY QUESTIONS & RESPONSES

Survey conducted as part@dbmmerce, Crime, and Conflict: A Comparative Sunfey
Legal Remedies for Private Sector Liability for @eaBreaches of International Law And
Related lllicit Economic Activities.

l. Disclosure requirements for business entities

1. What sort of material information are business entities
required to provides to their shareholders and/or pblic under your
jurisdiction’s company law or securities laws thatmay be relevant to
potential litigants? For example, are such entitiegequired to provide
information about:

- material civil litigation?

- Risk factors that would impact a shareholder’s invetment in
the company?

- Any reported violations of law or pending proceedigs arising
from such violations?

- Revenues received from, or amounts paid to or on acunt of,
a government or its officials or agents?

Multiple disclosure provisions, legally binding andn-binding, can be found in Dutch
law, especially in the realm of the protectiontod financial interests of debtors, creditors
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and shareholders. These provisions are spreadveutneany different sources. Here, |
will concentrate on the most important provisiam$ight of the topic of this survey.

Dutch Civil Code

Disclosure provisions are provided for infer alia: Book 2, title 9 of the Dutch civil

code which deals with annual accounts. The anngabumts contain a range of
information. The larger the company, the more imfation it is required to publish.
According to article 2:391:

‘the annual report should provide an accurate ogerof: the situation at the time when
the balance sheet is concluded; the developmemgltire financial year and the results
of the corporation (...). The report shall, in adamce with its size and the complexity of
the corporation provide a balanced and comprehermnalysis of the situation at the
time of conclusion of the balance sheet, the dgrment during the financial year and the
results. If necessary for a good understandinghef development, the results or the
position of the corporation, this analysis will imde both financial and non-finandial
performance indicators including the environmerd &sues concerning personnel. The
annual report will also include a description af thost important risks and uncertainties
a corporation faces.’

The annual accounts comprise the following sections

- balance sheet(A balance sheet reflects the position of the gamy at a given time.
This is usually 31 December, but other dates assipte. The entrepreneur will then look
at the entire situation of the company at that mumigebts, assets, outstanding accounts
everything is added up to create the balance $heet.

- profit and loss accounftA profit and loss account indicates what has beamed
throughout the accounting year and what costs baea incurred. When one is set off
against the other, this reveals whether the compasymade a profit or loss.)

- notes(The amount of detail contained in the notes ddpem the size of the company.
For a small company, the notes may simply be d lrication of how the balance sheet
was compiled, together with a statement as to tmaber of employees. For a large
company, the notes may form a complete book, imeiddetails of directors'
remuneration, for instance)

A small legal entity is only required to file a lited balance sheet and notes with the
Chamber of Commerce. A middle-sized legal entitystile a profit and loss account in
addition to the balance sheet, together with siffepliversions of the annual report and
auditor's report. Finally, a large legal entity mfiee the same documents as a middle-
sized one, except in more detailed form. The peecigeria are set out in the Civil Code
(Articles 2:396 and 2:397). The annual accountsehtv be checked by a registered
auditor. | have not come across a specific promisiat obliges corporations to inform

? This requirement has been added as a result sbtoalled European Modernization Directive. Segenn
next heading.



shareholders of pending proceedings. However gifcéses possibly might involve fines
or financial compensation the registered auditdt priobably require the company to

report this under the heading of financial riskattare not apparent from the balance
sheet.

Reports are not submitted to the government. Tgeirements for annual reports etc. are
mostly aimed at shareholders. The accounts of mmstpanies are accessible for the
public as they have to be filed for inspection witle Chamber of Commerce within 13
months. The&StaatscouranfGazette) is notified once the annual accounts baea filed.
The European Company Guidelines determine whatrrirdton is required to be
published in the press. In the Netherlands, putitindn theStaatscourantonstitutes the
fulfilment of this statutory requirement. The infieation in these documents is therefore
available to the public and can be inspected byaaynonymously for a small fee. This
can be done via de website of the Chamber of Cooené&ompanies which must file
accounts are:

» BVs(private limited liability companies, whether aetior not)

* NVs(public limited companies, whether active or not)

» Cooperatives

* Mutual insurance societies

* Banks

* The VOF (partnership under common firm) a@y (limited partnership) only if
all managing partners are foreign equity partners.

» Foreign legal entities with offices in The Netheda (if they are required to
publish their annual accounts in the country obnporation)

» Companies formally registered abroad (formally igmecompanies where actual
business takes place almost entirely within Thehbidands without any actual
connection with the country of incorporation.)

» Associations and societies with business activilied a net annual turnover in
excess of 3,5 million euros in two consecutive aoting years.

Exceptions:
Some companies are not required to file their anac@ounts for inspection:

» Sole proprietor businesses

» Associations and societies which either have nanless activities or whose
business activities generate less than 3,5 midimos net turnover.

» Companies which are not registered in the tradestexgsuch as partnerships
and governmental bodies.

» Group companies whose parent company files coreelidaccounts. Instead
of annual accounts, the subsidiary company must &l statement of
agreement and declaration of liability. The paremtihpany must file annual
accounts on behalf of the whole group.

» Companies which have only existed for a short @meé have not yet operated
throughout an entire accounting year.

 Companies with so-called ‘extended first accountyepr’. An extended
accounting year may not exceed a 24-month periatl ianonly possible



during the first year following incorporation orlifmnving amendment to the
articles of association.

» Foreign companies (not ‘companies formally regedfeabroad’. See above.)
which do not have to file accounts in their courgfyncorporation.

The annual accounts do not have to state in arajle@tmanner the sources of revenues.
This however, will be the case in the bookkeepihthe company (article 2:10 civil code:
management is obliged to good bookkeeping regarthi@dinancial situation of the legal
person).

An obligation to disclose information on pendinggktion can possibly also be inferred
from article 2:377 paragraph 7 civil code which uiegs corporations to disclose
information on the profit and loss account regagdimse profits and loss that are not the
result of regular corporate activities.

In general, it would seem that the disclosure lanwshe Netherlands are not geared
towards controlling businesses in the field of dbeses that this survey deals with. There
have been several initiatives in the past to coma& faw obligating corporations to
disclose information in the field of corporate sdaiesponsibility. So far, however, the
legislator has opted for a more voluntary approacthe issue. In the final analysis, it
will be up to the registered auditor to decide weetall financial risks have been
reported adequately.

European Directive

This will to a certain extent change now the Euesp®lodernization Directive has been
implemented (adopted in 2003). Based on this dieabational legislation has been
adjusted. The incorporation of this European divedbas lead to changes in book 2, title
9 of the Dutch civil code which will apply to tharsual reports from the financial year of
2005 onwards. Article 2:391 civil code provides whlaould be in the annual report. This
article has been modified resulting from the incogtion of the European Directive. It is
now required for the annual reports from 2005 omlsdo include ‘a fair review of the
development and performance of the company’s bsasirand the risks it faces (see also
above). This includes non-financial performance icatbrs (the environment is
specifically referred to). This information mustaéare members of the company to assess
the strategies adopted by the company and the tadtéor those strategies to succeed.
This obligation applies to large corporations. Qogpions of an average size are exempt
from the obligation to provide an overview of nanaincial indicators (see article 2:397
par. 7 civil code). Small companies are exempt ftbeobligation to provide an annual
report altogether. These exemptions do not applyeifcorporation is stock market listed.
It remains to be seen whether involvement in hungints abuses will in the future (this
provision is applicable for the financial year @f0% onwards) be considered to amount
to a risk for the corporation that requires anysagfuent litigation to be included in the
annual report. | would imagine that this could he tase.

The International Financial Reporting Standards




The International Financial Reporting Standard®@-encompass the ‘old’ International
Accounting Standards. Following a Directive of th&uropean Commission all
corporations listed on the stock exchange are redwas of 1 January 2005 to present
their annual report in conformity with the IFRS h@t corporations are required to adhere
to national laws. The Dutch national laws on repgr{book 2, titel 9 Civil Code) make
it possible for corporations to follow the IFRS. deeneral, it should be noted that the
IFRS are still in the process of being further deped. Currently, the IFRS do not pay
attention to issues of corporate social resporitibil

The Workers Council Cod&\(et op de Ondernemingsraden; WOR

In the Workers Council Code (WOR) some additiorralsions can be found regarding
information that the company must disclose for wWwkers council (articles 31, 31 (a)
WOR). This code is directed at workers. Workers é&osv, can of course also be
shareholders.

Article 31 WOR provides that:
‘the management is required to provide the workerscil with all information that they
need to perform their task. (...)’

Article 31 (a):
‘management is required to disclose informatiorardong the activities and the results of
the corporation to the workers council at leasténa year (...)’

Corporate Governance Codedgde Tabaksblat)

In 2003 the Government did introduce the so-calledporate Governance Codeédde
Tabaksblax which entered into force in 2004. This code is ormgplicable to
corporations listed on the stock market. The mam af the Code is to reform the
management of corporations. The code especiallls dégth issues such as remuneration
of managers, and possible ways to enhance the pofwsdrareholders. Violation of the
Corporate Governance Code or voluntary adoptedscofieonduct by the corporations
may play a role in coming to the conclusion whethere is misconduct on behalf of the
corporation.

Right of Inquiry

A right of inquiry is provided for in articles 2:34- 2:359 civil code. This right aims at
bringing abuses and misconduct to the fore andigesvshareholders with the possibility
to go to court. Shareholders, or others with aaredt such as the ‘Advocaat-Generaal in
the general interest, can requaster alia, annulment of a decision or the dismissal of a
manager. However, as can be deduced from the alloses is no clear provision in
Dutch law that obliges a corporation to report boses such as those that are the topic of
this survey. It is therefore doubtful whether thght to inquiry could be of any use in
such a case. To my knowledge there are no instawbese workers have initiated
inquiries regarding the human rights practicesnopleyers.

Provisions dealing with Bribery of Foreign Officsal




The Netherlands ratified the OECD Bribery Convemtam 12 January 200The law
provides for several amendments to Dutch legigtaiio order to meet the obligations
under the Convention and other international ims&ots. The amendments have brought
Dutch law into line with the US ‘Foreign Corruptigkct’. Amendments relevant to the
obligations under the Convention can be briefly suamsed as follows:

(1) A new article (article 178a) was added to tlemd Code in order to extend the
application of the active bribery offences, whictke\pously only applied to domestic
public servants, to

“persons in the public service of a foreign statean international law organisation”,
“former public servants” “persons anticipated t@dme a public servant” and “judges of
a foreign state or an international organisation”.

(2) A new article (article 177a) was added to tlemd Code in order to establish the
offence of bribing a public servant in order toabtan act or omission of him/her that is
not in breach of his/her official duties. Articl@d, which pertains to the bribery of a
public servant, applies only where the purposédeftribe is to obtain an act or omission
in breach of official duties.

(3) The penalty of imprisonment and the fine thgthapnder article 177 of the Penal
Code (i.e. where the bribe is intended to obtairaetnor omission in breach of official

duties) were increased, for imprisonment from 2 teears and for the fine from category
4 to category 5.

(4) The offences were expanded to cover the casrenh person renders or offers a
public servant a “service” (articles 177, 177a &8 of the Penal Code).

(5) Article 51a of the Extradition Act was amendedorder that the offences under
articles 177 and 177a of the Penal Code are caesidetraditable offences.

Other relevant laws, regulations or decrees thet lam impact on implementation by the
Netherlands of the OECD Convention or the Recomaors:

(1) The relevant tax laws do not expressly denytéixedeductibility of bribes to foreign
public officials. Instead, they deny the tax dechility of expenses related to “crimes”
where there has been a conviction by a Dutch auatsettlement by payment of a fine,
etc. with the Dutch prosecutor to avoid criminabgecution. Pursuant to a new bill,
pending before parliament, tax officials would teeato refuse the deduction of certain
expenses where they are reasonably convinced, lmsediequate indicators, that the
expenses consist of paid bribes (in the Netherlamdsbroad), thus removing the
requirements of a conviction.

(2) The “Directive on the investigation and progemu of corruption of officials”,
adopted on 8 October 2002 and entered into force5oNovember 2002 for a period of
four years (i.e. 15 November 2006), indicates #wdrs that will have to be taken into



account in determining whether it is appropriateptosecute domestic and foreign
corruption cases. The directive addresses, amohgrot the use of facilitation
payments/gifts for which no specific monetary vakiset.

The Netherlands have signed and/or ratified theoviohg instruments in the field of
bribery:

* The EU Convention on the Protection of the Europ€ammunities’ Financial
Interests (PIF-Convention) and its first and sec@rmtocol

 The EU Convention on the fight against corruptionoiving officials of the
European Communities or officials of the EU MemBaates

» The EU Council Framework Decision against Corruptiothe Private Sector

* The Criminal Law Convention on Corruption of theudoil of Europe

Signature:

» The United Nations Convention against Transnati@rgknised Crime

* The United Nations Convention against Corruption

* The Protocol to the Criminal Law Convention on @ption of the Council of
Europe

2. Is there a right to know statute enabling one to otain information from your
government?

Yes, the so-calledWet Openbaarheid Bestuur - WO@\ccess to Public Sector
Information). Article 3 provides for the right overy person to request disclosure of
documents regarding a public sector issue fronotgan responsible. There are however,
two escape-clauses: articles 10 & 11.
According to article 10:
Such information does not need to be provided if:
1) a) This would endanger the unity of the Crovne (administration of the Kingdom)

b) This would harm the security of the State

¢) The information concerns company and manufany data that has been submitted
to the government by natural or legal persons erbtisis of confidentiality.

2) Information will not be provided based on thasvlif the interests of disclosure does
not weigh up against the following interests:

a) The relations between the Netherlands and &tates or international organizations.
b) The economic and financial interests of theeStatother public law organs.

) investigation into and prosecution of criminelsa

d) inspection, control and surveillance of pubdiwlorgans

e) respect for privacy

f) The interest of the person to whom the inforimatis addressed to be the first to
receive this information.

g) prevention of disproportionate injury or favsih



According to article 11 WOB:
1) a request for information originating from docemts which have an internal character
will not be granted if the information concernsgmaral policy views.

2) Information regarding personal policy views dam disclosed if the information is
made anonymous.

()



l. Status of business entities under criminal law

3. Does your penal code (or judicial interpretatios thereof) provide that
business entities may be prosecuted criminally fariolations of such code?

Yes, already in 1951 it was recognized that legab@ns can commit economic crimes.
An act was passed: the so-calMtkt Economische DelictgfWVED). In 1976 this was
also provided for in the Dutch criminal code. Thee makes no distinction between
criminal liability of natural and legal persons. MNipes the criminal code differentiate as
to the type of crimes a legal person can commitickr5 of the criminal code states that
criminal offences can be committed by natural aghl persons and that, in the case of
latter, prosecution may be brought against thel lpgeson itself, the agent acting on its
behalf who ordered or was instrumental in contnglland directing the commission of
the offence, or both. Prosecution of legal pergsnmst unusual. These cases frequently
concern economic or environmental matters.

A very recent example of a case where a corporasidieing prosecuted concerns an
accident that took place in September 2003 duricteaning operation in the so-called
Amercentrale a power plant in the Netherlands. The collapsscaffolding resulted in
the death of five workers and severely woundedethfde main contractoGMI, hired
several subcontractors. The defective scaffoldirag Wuilt by sub-contractordertel
ServicesaandAlbuko NV After construction the scaffolding was not chetkBesides one
individual the public prosecutor has focused on ¢heninal prosecution of the legal
persons involved. According to the prosecutor, &lceident is the result of deficient
coordination between the different corporations amistakes made during the
construction of the scaffolding. The three corpiora are being prosecuted forter alia,
“wrongful death”@ood door schuldand the prosecutor has requested the courtedliim
subcontractors over half a million euro. The leglim against the main contractor
amounted to 45,000 euro (the requested sentencebecsubcontractors are higher as
these corporations are also accused of violatiegldlvs on working hours and hiring
illegal workers). The court is expected to delikgjudgment on 24 May 2006.

The fact that legal persons are treated in the saar@ner as natural persons does not
imply that a legal person can commit every act escdbed in the criminal code. The
following examples of crimes that cannot be coneditby a legal person are mentioned
(inter alia) in the explanatory note: bigamy, misfeasanceapiin the sky, vagrancy and
public drunkenness. Conceptually, however, nortititn is made between a natural and
a legal person. What is to be considered a legabpes provided for in art. 51 (3) of the
criminal code (and articles 2:1, 2:3 of the civilde) The central government is exempt
from prosecution.



4, What type sanctions are applied to business etiéis, as opposed to natural
persons?

There is no specific type of sanctions designec@afly for legal persons. Following
from the fact that legal persons conceptually aeatéed the same as natural persons
implies that every sanction provided for by law @dso be applied to business entities.
Of course prison-sentences are not relevant. Senscthat can be applied drger alia:
fines, withdrawal of certain rights/privileges, figiture, public disclosure of the sentence,
compensation for the victim. The sanctions and on@sscan be found in article 9, 36 a-f
of the criminal code. Specific sanctions are predidor in the Act on Economic Crimes
(WED). For example, art. 7 (c) provides for thenpbete or partial closure of a business-
enterprise and article 8 (b) legal restraint oféheerprise or suspect.

Art. 51 (2) Criminal Code:

‘If a criminal act is committed by a legal persgipsecution can take place and the
sanctions as provided for by law, and in so fay e suitable can be applied against:

1. the legal person itself and/or

2.those who in fact have given the orders or thase have in fact given direction to the
illegal act.’

5. What are the standards applied in your jurisdicton for attributing liability
to a business entity for the actions of individuaservants? For example:

a. What must one demonstrate in order to convincehe court that
the actions of the servants of the business entityay be attributed to
the business entity to establish the guilt of theusiness?

In Dutch criminal law, corporations exist as idéable entities that carry their own moral
responsibility, although they act through naturatgons. All individuals in a collective
enterprise contribute within its complex networkrefationships and communications to
criminal offences, and hence such offences areetordgarded as committed by the
organization itself. The combined acts and ming sétthe human beings working for the
corporation must together constitute all of thetten elements of the proscribed behaviour.
To determine whether the actions of servants afsaniess enterprise can be attributed to a
legal person is usually done in the same mannes #ee case with natural persons: the
criteria of control and acceptance. These critesiyhtly modified, also apply when
attributing the acts of servants to smaller corpona. It has to be proven that the legal
person had control over the alleged criminal afsti@ind this activity falls in the normal
line of business of the legal persdbintirely alien behaviour by employees does not
constitute a corporate offence. Specific instruddioare not required. For example,
discrimination by a doorman can be attributed ®ldgal person. For larger legal persons
this kind of attribution is less evident. Otherrfar of attribution are then considered to be
more suitable. In such a case the focus shifts rtmavards the legal person itself. One can
think in terms of ‘normal company policy’. See tbase before the Supreme Court that

3 The so-calledabeljauwcase, HR 01-07-1981, NJ 1982, 80
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dealt with the question whether a legal persondctdé considered a perpetrator for acts
that it considered to be part of its normal conyppalicy (the company had illegally
dumped waste).

b. If, in order to find a business entity guilty ofa crime, the court
must find that the business entity intended to caly out an activity
that is a crime, how must the prosecution demonstta that such
intent (mens rea) was present?

As is the case with natural persons, criminal lipbof legal persons depends amens
rea. For corporate liability in the case of felony, mgement must be aware of criminal
activity or of certain risks (or have potentiallgdn in a position to be aware of them),
and must have deliberately accepted those riskpdcate intent), or recklessly neglected
to address the problem (corporate negligence). Kifavledge that (potentially) risky
situations exist must not be confined to one simgdigvidual, but may be the aggregate
knowledge of different individuals within the comption. Intent does not have to be
present throughout the manageménEor corporate liability for misdemeanours,
management must fail to foresee a potentially riskyation, even if no reckless faults
have occurred. As is the case with felonies, kndgdemay be aggregately constructed
and need not be attributed to a single individual.

Whether intent/guilt of natural persons can belatted to the legal person will depend
largely on the specific circumstances of the césehe case of a small corporation the
intent of one employee can be sufficiént.

c. What are the standards applicable in your jurisdction for
attributing the criminal liability of a business entity to the servants
of the business entity?

Article 51 (2) of the criminal code provides thdirécting” criminal acts of a corporation
is punishable. Starting point is that the persat th fact was in command or gave the
specific orders for the criminal act, is resporeiflhis therefore, does npér sehave to

be the management or any person in the top of ij@ncsation. It can even be someone
outside of the organisation. For such ‘directing’ ie punishable, however, the legal
person must be seen as the perpetrator. It is lenwewot necessary that the legal person
is actually prosecuted or sentenced. Even ifeégallperson is acquitted, the servant can
still be prosecuted as long as it is clear thaiégal person has committed the atithas

to be plausible that there is a causal link betwerdirection given and the criminal act
for the directing to be punishable. A legal relatis not required, but a certain degree of
power, influence and responsibility is. Double iités also required re the criminal act
and re the ‘direction given’. The Supreme Court Hasided what constitutes ‘giving
direction® Also when a person, that is in a position to dasd is reasonably speaking

4 HR 23-02-1993, NJ 1993, 605
5 HR 22-0901987, NJ 1988, 381
®HR. 15-10-1996, NJ 1997, 109
"HR 06-04-1999, NJ 1999, 633
8 Slavenburgcases HR 19-11-1985, NJ 1986, 125 en HR 16-18;1981987, 321
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required to do so, fails to take action to preuvéstillegal acts and therefore accepts the
risk of the acts taking place, this can fulfil tleguirement of ‘giving direction’. Concrete
knowledge of the illegal act is not required. Knedde that this type of illegal act is
committed regularly is sufficierit.

Besides this particular standard for attributingnanal liability to those giving direction
or orders, there are also the ‘traditional’ staddasn the basis of which employees can
be prosecuted for complicity and aiding and abgttarticles 47 & 48 criminal code) See
the answer to question 6 below.

6. Under your criminal law (penal code) what is thelegal standard for
convicting someone of being an accomplice to or amg) and abetting the commission
of a crime by another (complicity)? What is the lgal standard for convicting
someone of plotting with another to commit a crimécriminal conspiracy)?

Title V, articles 47-54 of the Dutch criminal codeal with participation in criminal acts:

To be convicted a person participating in a crirheutd have the intent to participate.
Moreover, (s)he should have intent regarding thetnmmportant aspects of the crime
itself. The intent regarding the crime itself doed have to be the same intent as that of
the perpetrator. However, those involved in a crisheuld not have totally different
intent.

Article 47:
‘Punishable as a perpetrator are:
* The perpetrator
e The co-perpetrator
 The person provoking a crime via gifts, promiseBuse of official power,
violence, threat or deception or by providing fbe tpossibility, the means or
information. One can only be convicted for provamaif there was the intent to
do so.’

Art. 48:

‘To be convicted for complicity:

One has to have the intent to aid and abet, byigdiray the opportunity, the means or
information, to commit a crime.’

Article 49:
‘The maximum penalty for a crime will be reducedha third in the case of complicity.’

Article 52:
‘One can only be an accomplice to a felony not meisdemeanor.’

To be punished for aiding or abetting the commissib a crime it is necessary that
assistance was provided before or during the agbrihciple, assisting in a crime after

°HR 16-06-1981, NJ 1981, 586 en HR 22-03-1983, 98B1502.
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the actual crime has taken place, is not punishatdsvever, it can prove difficult to
establish exactly when a crime has been compl&edhetimes, agreements made to
provide aid after the crime are considered to arntmuoomplicity™°

Article 78:

The crime does not have to be completed; complinitgn attempt to commit a crime is
also punishable. Aiding and abetting in aiding abetting is also punishable. This was
first accepted by the Supreme Court in the so-dd&ileamcase'! The Supreme Court in
this case accepted complicity to the act of prowgkan attempt to fraud. These
‘composed’ forms of participation can be quite feaching. For example: the act of
provoking the provocation of co-perpetrating arempt to arson has been found
punishablé® Someone can also be convicted for different foohgarticipation. For
example: provocation and co-perpetrating.

Article 140 of the criminal code can also be refdgvas this deals with participation in a
criminal organization. However, this article is mitned at a legal person that happens to
have occasionally committed a crime but deals matte a ‘real’ criminal organization.

Article 140:

‘(1) Participating in an organization that has tiiigective to commit crimes is punishable
with a maximum prison sentence of 6 years or atbre maximum of 45.000 euro.

(2) Participating in the continuation of the adie$ of a legal person that has been
declared illegal by a court will be punished witimaximum of 3 years in prison or a fine
(maximum 4.500 euro)

3) The sentences for persons that have establiséad,or managed such a criminal
organization can be raised with a third.’

On 23 December 2005, for the first time, a Dutchnstémod trial for complicity to
Genocide in another country. The businesskam Anraat was charged with supplying
the raw materials for chemical weapons used inf889-1988 war against Iran and Iraqi
Kurds. He was arrested for the first time in 1988er two months he was released and
he fled to Iraq where he lived for 14 years. Duriihg American invasion of Iraq in 2003
he fled again, this time to The Netherlands wherevas arrested in 2004. The basis for
the trial againsVan Anraatwas the Genocide Convention. The judges ruled tthat
attacks on the Kurds indeed amounted to genocitdéhatiVvan Anraatwas not aware of
the genocidal intentions of the Iragi regime when dold the materials. He could
therefore not be convicted for complicity in gertzciHe was nevertheless, sentenced to
15 years in prison for complicity in war crimeshas deliveries facilitated the attacks. As
the presiding judge stated: ‘He cannot counter \ht argument that this would have
happened even without his contribution’. The cowat of the opinion that, in light of the
facts the maximum prison sentence of 15 years waselly adequate. This conviction
was based on articles 48 and 57 of the Dutch cdmaode, article 8 of th&Vet

10 Supreme Court HR 15-12-1987, NJ 1988, 835.

1 HR 24-01-1950, NJ 1950, 287.
12 The court of Arnhem 26-01-1979, NJ 1979, 357.
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Oorlogsstrafrecht(Dutch criminal war code) and thegitvoeringswet Genocidé€Act
giving effect to the Genocide-Convention). The Wihd not play a role in this case as
the facts took place before the adoption of the WBbth the lawyers d¥an Anraatand
the prosecution have appealed the decision. ThgelanforVVan Anraatclaim that the
direct connection between the deliveries and theahaise of chemical weapons by the
Iragi regime cannot be established. The prosecutias appealed the decision even
though the maximum prison sentence has been already issued. The prosecution
however, feels thafan Anraatshould be sentenced for complicity in genocide.

Also interesting in this respect is the case agathe Dutch businessmaian
Kouwenhoverwho, as Director of Operations of ti@riental Timber Company (OTC)
and ofthe Royal Timber Company (RT@) Liberia had very close ties with Charles
Taylor. He stands accused of facilitating the impofr arms for Taylor and thereby
infringing UN Security-Council resolutions. Moregy&an Kouwenhovers accused of
personally giving direction to a private militiaathcommitted war crimes in Liberia. He
was the first Dutchman to be placed on the intewnat ‘freeze list’ of banks which
blocked his asset¥.an Kouwenhovewas arrested in the Netherlands on 18 March 2005.
His trial started on Monday, 24 April 2006 and ateace is expected to be delivered on
7 June 2006.

As with thevan Anraatcase this case deals with the prosecution of dividual not a
legal person.

In addition to the idea of complicity it is wortlomrsidering the option of holding a
corporation criminally liable for the handling dbken goods. This has been suggested in
the case of corporations purchasing illegally lahgmber. Under Dutch criminal law it

is illegal to sell stolen goodsutts. 416, 417, 417 bis 3r Especially4d17bisis relevant.
According to this provision:

‘a person (which, as discuss&gpraimplies both legal and natural persons) who aeguir
holds or transfers goods (...) of which he, in osableness, should have suspected that
the goods originated from a felony, can be prosstuor illegally handling stolen
goods.’

For this provision to apply it is necessary tha gnoscribed behaviour (in this case the
illegal logging) constitutes a felony both in thetNerlands and in the country where the
act took place (‘double penalization). To my, knedde, so far, such a case has not yet
taken place before the Dutch courts.

According toArticle 80criminal code, if two or more persons decide to ootra crime
this consitutes conspiracggmenspanning Conspiracy is only illegal when if concerns
acts threatening the safety of the State or actsradrism. In other words, this article has
a rather limited scope. If one has knowledge ohsaiconspiracy and omits to inform the
relevant authorities, this is illegal (article 1ShB).
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The concept of conspiracy has a rather limited scap The Netherlands. More
interesting is the more extensive reach of the iprow concerning illicit acts of
preparation. According tart. 46 Criminal Code:

‘(1) The preparation of a felony which is punistetblith a prison sentence of eight years
or more, is illegal if the perpetrator obtains, guoes, imports, exports or has goods (..)
that apparently are to be used for a felony.’

7. Are there any other practical considerations orfactors that must be present
when the defendant in a criminal proceeding is a ksiness entity rather than a
natural person?

As stated earlier, the legal person has acquireglagively normal place in the Dutch
criminal process. All provisions are applicablddagal persons. Some specific provisions
or deviations apply as a result of the specificrabiristics of a legal person. Certain
punishments are specifically geared towards legasqns. See, for example, thiéet
Economische Delicten (WE)e Act on Economic Crimes. Legal persons are &atjy
tried and sentenced. A practical consideration do&s need to be taken into account is
the multinational setting of some companies. Tlae present problems regarding the
‘corporate veil'.

. Status of International Law/International Humanitarian Law in your
Country's Legal Framework

8 Which international crimes have been incorporatd into your domestic
criminal law? Please include any crimes enumerateth the Rome Statute
of the International Criminal Court such as genocic, war crimes, crimes
against humanity, and other relevant instruments.

International law is part of the law of the Netlamdls (monism). Every individual can
invoke provisions of international law as long lasse provisions are directly applicable:

According toarticle 93of the Constitution:

‘Provision of treaties and resolutions by interaaél institutions, which may be binding
on all persons by virtue of their content, shaltdree binding after they have been
published

According toarticle 94of the Constitution:

‘National law that is in contradiction with inteti@nal law cannot be taken into
consideration. The same can be said for decisakentby international organizations. If
these decisions are directly applicable they haigity over national law.’

3 This is not the same as ‘ratified”. Publicati@kes place after ratification.
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The Netherlands are party to many internationahtiee which contain international
obligations such as the European Convention on HuRmghts (ECHRinter alia
prohibition of torture, forced labour), the Intetioaal Covenant on Civil and Political
Rights (ICCPR:inter alia: prohibition of genocide, torture, force labougpnvention
Against Torture (CAT), the Genocide Convention atf@ Rome Statute for the
International criminal Court (ICC). The provisiomsthese treaties and conventions are
applicable in the Dutch legal order. This is not¢ ttame thing as stating that these
provisions automatically lead triminal prosecution Article 16 Constitution together
with article 1 of the Dutch criminal code provideat prosecution can only take place
based on avritten provisionin Dutch This ‘processing’ of international obligations in
the Dutch legal order is often done by incorporatime obligations into specific acts such
as the one of economic crimes (WED). Transformabbnnternational obligations is
therefore, to a certain extent, necessaijowever, in theBoutersecase (see the answer
to question 10), the Court decided tlBaiutersecould not be prosecuted based on an
unwritten provision A contrario this implies that a written provision, such as eaty
provision, can be the basis for prosecution. Adedtahowever, most international
obligations have been incorporated into nationakslaand direct application of
international treaty provisions is therefore selduenessary.

Following the creation of the ICC and the requirataeflowing from the principle of
complementarity, an act was adopted in 2003 dealittig international crimes, the so-
called Wet Internationale MisdrijvenW{IM) The WIM makes punishable those serious
crimes that are of grave concern to the internaticommunity, such as genocide (article
3), crimes against humanity (article 4), torturdi¢ée 1 (e) and article 8) and war crimes
(articles 5,6 and 7). The WIM provides the Dutchurt® with a broad extraterritorial
jurisdiction based partially on the (limited) priple of universality and partly on the
principle of (active and passive) personal jurisdit (article 2). Persons that have no
connection to the Netherlands can be prosecuteedbais the WIM. The suspect must
however, be present in the Netherlands. A Hedtatie, government leader or other that
enjoy immunity under international law cannot beogmcuted based on the WIM.
Furthermore, the WIM provides for necessary pravisiconcerning procedural law such
as which court is competent to deal with a case ¢thurt in The Hague, see article 15%).

9. Do your country’s laws modify the provisions of thelCC Statute, such as
concepts of aiding and abetting and conspiracy oldbility of business entities
rather than only natural persons?

Article 91 of the Dutch Criminal Code states tHat provisions in the titles I-VIII A of
this code are also applicable to facts that arespable under other special acts such as
the WIM (The act on International Crimes). This Irap that legal concepts - such as the
fact that one can only be prosecuted based ontgemwprovision of lawne bis in idem
attempt, provocation etc. - as provided for in Bhdch criminal code are applicable to

4 Supreme Court decision HR 24-06-1997, NJ 1998, 70.
5 The WIM can be found in the Dutch Bulletin of Aeted Decrees, 270 of 3 July 2003 and entered into
force on 1 October 2004.
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the WIM. From the explanatory note to the Wikls can be deduced that most of the
definitions of international crimes have been &thr copied from the ICC statute. This
was a deliberate choice not to transform the i@gonal descriptions to the Dutch
equivalent as this would deduct from the internalo character. Some of the
penalizations in the WIM even directly refer to yisons in the ICC statute. The WIM
does contain some additional provisions that amessary to take new developments
after the signing of the ICC Statute into accoundl an view of other international
obligations that the Netherlands have resultingnfrather treaties (Convention against
Torture, the Geneva Conventions etc.). The majaftghese international obligations
have now been grouped together in the WIM. As dtat®ve, for general legal concepts
the national criminal code is applicable to the WIWhis however, does not prove
problematic as the Dutch criminal system is fagigilar to the ICC statute. Moreover,
according to the explanatory note the Dutch coumtsst interpret the provisions in
accordance with international law. The Dutch systerdifferent from the ICC on the
issue of the prosecution of legal persons suchuagéss entities. Article 25 (1) of the
ICC statute rules out the possibility of proseagitiegal persons. However, under Dutch
criminal law, legal persons can be prosecuted $arCriminal Code). In the explanatory
note to the WIM it is made clear that no exceptiorthis was wanted even under the
WIM. So, unlike at the ICC, legal persons can bespcuted in the Netherlands for
crimes as enumerated in the WIM.

10. Do your criminal courts have jurisdiction oer those international crimes that
have not been incorporated into your domestic law?

See the answer to question 8. International nofnascnistomary naturean never be the
basis for criminal prosecution. This was affirmeg the Supreme Court in the case
againstDesi Boutersethe former head of SurinanBoutersewas accused of being
involved in the so-called ‘December-murders’, tbgure and murders of 16 members of
the opposition in 1982. The question before ther&up Court was whethdouterse
could be prosecuted for the acts of torture. It Wasided thaBoutersecould not be
prosecuted in the Netherlands for the act of tercommitted outside the Netherlands.
The Torture convention and the Dutch law implenrenthe Torture convention of 1989
had not yet entered into force at the time of treute and murders. The fact that torture
may be considered to constitute an internationateebased on customary international
law in 1982 does not give the Dutch courts jurigdit A contrarioit can be argued that
written provisions do provide jurisdiction to thei@h courts.

In practice international criminal provisions arary rarely directly applied. The Dutch
legislator usually chooses for complete transfoiomatof international criminal
provisions (for example WIM).

16 Vergaderjaar 2001-2002, 28337, nr. 3.
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11.May a business entity be prosecuted for internatioal crimes in the courts of
your country, whether under domestic law or with rderence to international law?
If yes, under what circumstances?

In principle, yes. However, to my knowledge this Isa far never occurred. Under Dutch
criminal law a legal person is treated in the sanamner as a natural person (article 51
Dutch Criminal Code). This also applies to spectles such as the WIM. As long as the
international crimes are part of the Dutch crimiteek anyone can be prosecuted. Of
course jurisdiction must be established. For gtanto prosecute a legal person for a
crime as listed in WIM, the conditions in articled WIM must be fulfilled (the
perpetrator must be in the Netherlands or havelDnétionality or the victim must have
Dutch nationality). As discussed under questiondarticle 25 of the Rome Statute rules
out the prosecution of legal persons before the.|®Cthe Dutch legal order, legal
persons can, however, in theory be prosecuted lwas¥dM.

. Alternative Mechanisms

12.Can you think of any bases in your country’s tort &aw (civil law) for suing
individuals and /or business entities for violatios of international
criminal law, IHL, (whether or not incorporated int o domestic law)?

In theory it is possible but there has not yet b&gch a case brought under Dutch civil
law. In general, it has been concluded that:

‘Dutch constitutional law and the system of privateernational law
as it applies in The Netherlands leave much roomDiatch courts
to give effect to public international law whereethapplicable
national law —as determined by rules of privateinational law- is
either incompatible with international law or offefess protection
than the rules of public international law. Howe\er.) few norms
of public international law are suited to determimirectly the
lawfulness of acts of private parti&s.

A first prerequisite is that national law recogrsizbat a corporation is a legal person. In
The Netherlands this is the case under articl®®tBe Dutch Civil Code.

The requirements under Dutch tort law are, in _ih& place that the corporation is in
direct violation of an international legal rightduty. The subsequent question is whether
international law can provide a direct basis forcigil action. Under Dutch law,
international norms can be the direct basis ovd action provided that the norms have

7 André Nollkaemper, Public International Law in fisaational Litigation Against Multinational
Corporations: Prospects and Problems in the cofifbe Netherlands, iriability of Multinitonal
Corporations Under International LaviM.T. Kamminga and S. Zia-Zarifi (eds.), 2000, Wkr law
International, The Hague, pp. 268-282.
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direct’® and horizontal effect (they must be capable ofdpoing legal effect in the
relations between two private parties.) Direct efie present when courts can apply the
norm as such, when the norm requires further etdioor by the legislature direct effect
is usually not accepted Direct effect is also a minimum condition for armoto have
horizontal effect, however it is not a sufficiemnclition. Not all norms that have direct
effect also have horizontal effect, in other worasply between private parties. As far as
horizontal effect is concerned, the courts haveni@ant leeway. Though they look
primarily at the intention and text of the provisia norm although written with regard to
the relationship between a state and an individuaven between two states, can still
have relevance in horizontal relations. Internalocriminal law, international human
rights law?® and international labour law can have horizonfggat?* According to the
Dutch scholar Nollkaemper:

‘It seems that if international norms criminalizedividual behaviour of
private persons (...), they are directly binding fodividuals in terms of
the Constitution. Although there is little practi@a this point, it is
believed to be consistent with the Constitution .)(ta prosecute and
convict individuals or corporations directly on thwasis of international
criminal norms, even if they have not been incoapen into Dutch law??

Regarding international human rights only a narroategory of rights have been
acknowledged as having direct end horizontal effdollkeamper reaches the following
interesting conclusion,

‘Having accepted the fundamental principle thatemfational human

rights norms that can have direct effect also hawdzontal effect, there
does not seem to be a principle reason why not atibernational human

rights norms are capable of having horizontal effé@rge parts of the

norms contained in the ECHR and the ICCPR-that Hmen accepted as
having direct effect- then could pass the testadidition the rights to

privacy and non-discrimination this could applytte freedom of speech
and freedom from torture.’

Secondly apart from the case of a direct applicabilityiternational law, a tort action
could also be brought against a corporation wheRdtivities constitute a violation of a
duty of care as interpreted with reference to ma@onal law (article 6:162 of the Dutch
Civil Code). In such as case international lawpgleed indirectly.

According to this provision a tort has been comaditby a corporation when an act or
omission violates a statutory duty or right or wkenact or omission violates a rule of

18 This follows from article 93 of the ConstitutioBee the answer to question 8.

9 Hr 18-01-1995, NJ 1995, 619

%0 see caselsijstandmoede(NJ 1987, 928) anBodfried v. ISServicesystenNJ 1995, 430)
! seeVervoersbond FNV v. Verenigd Streekvervoer Nedei(sld 1997, 437).

%2 Nollekemper, p. 271.
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unwritten law pertaining to proper social conduntthe caséBatco®the court used the
OECD Guidelines for multinational enterprises foiswaering what is appropriate. One
can assume from this that the court can also esgytprovisions, although as these are,
not specifically written for corporations, in coast to the OECD guidelines, this could be
a problem (no horizontal effect). Moreover, sinée tWIM came into force in the
Netherlands, one can base an action on article26ifch Civil code on violation of a
rule, at least when the action concerned constitatee of the crimes of this law. This
will be a lot easier then showing what is propeatialoconduct and what isn't.

Parties to the case have to choose to invoke Datetor foreign civil law. If they choose
Dutch civil law, the connection between the maifiicef of the defendant and the
subsidiary will become very important for such @e&do be declared admissible. In a
civil suit, it would have to be demonstrated thed subsidiary and the head office in fact
operate as one unit. It would have to be argued ttie harm resulted from an activity (or
lack of activity) at the head office that is siwgtin the Netherlands. It is currently
unclear whether such as line of reasoning woulddeepted by Dutch courts.

Art. 6:162 Dutch Civil Code:

1. A person who commits an unlawful act toward anothibich can be imputed to
him, must repair the damage which the other persgifiers as a consequence
thereof.

2. Except where there is a ground of justificatiore tbllowing acts are deemed to
be unlawful: the violation of a right, an act or @sion violating a statutory duty
or a rule of unwritten law pertaining to proper salcconduct.

3. An unlawful act van be imputed to its author ifasults from his fault or from a
cause for which he is answerable according to lawammon opinion.

V. Jurisdiction and related issues.

Regarding the following it must be kept in mind tthBhe Netherlands does not
distinguish between natural persons and legal psrsbhe remarks made regarding
jurisdiction over individuals therefore are als@lgable to legal persons.

13.0n what bases do the courts of your country assepersonal jurisdiction
over criminal and civil defendants?

Jurisdiction in criminal cases:

The bases for jurisdiction in criminal law can twrdd in articles 2-8 of the criminal
code. The basic assumption is the principle oftterality (art. 2 Criminal Code). This is
not as straight forward as it might seem. Theresaneral ways how to establish what
should be considered to be toeus delicti For example, jurisdiction may be based on

ZNJ 1980, 71
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the location where the consequences of the crimdedt: Already in 1915 the Supreme
Court stated that the location where the criminal takes place is not the exclusive
criterion on which jurisdiction may be bas®dn the so-calledSingaporecasé’ the
Supreme Court ruled that a fact can indeed haveraduaci delicti . The Supreme Court
has ruled that in the case of complicity, bothldoation where the complicity happens as
well as the location where the crime actually takese can be considered as beus
delicti for the crime of complicity® Regarding joint wrongdoing it can be inferred from
case-law that also the location where the actsinf jvrongdoing took place are seen as
locus delicti?” In the case of a legal person that commits a gritreelocation where the
crime is committed is taken as tlozus delicti In the case of an attempt to commit a
crime or the preparation to commit a crime, theuaggion is that the location where
these acts take place is floeus delictiand not the location where the crime eventually
would have taken place. Extraterritorial jurisdictiis based on articles 3-7 of the Dutch
criminal code. Article 3 expands Dutch territoryitzlude acts that take place on board
of Dutch aircraft.

Article 4 of the Dutch criminal code encompasses fhinciples of protectiorand
universality The protection principle aims at situations iniesthfundamental national
interests are at stake. In such cases the Dutatiscoave jurisdiction regardless of who
or where the crime is committed. The universalitingiple establishes jurisdiction for
the Dutch courts in those situations where fundaatemternational interests are at stake.
These principles are however, applied with gretidgrce. The universality principle can
also be found in the code on war crimes (article®) &nd in article 2 WIM. The
universality principle is somewhat limited in thel/ From the case against the former
head of State of SurinaBouterse,t can be concluded that the universality prineifd
not easily applied in The Netherlarfdsn this case it was decided that the suspect ghoul
be in The Netherlands or have the Dutch nationalitythe victims should be Dutch.
These criteria have been laid down in the WIM. &eti4 (a) of the Dutch criminal court
provides for derivative jurisdiction. This provisicestablishes jurisdiction for Dutch
courts in those cases where prosecution is takem fsam a State with which The
Netherlands have signed a treaty granting the Matias the right to prosecute.

The passive personaligrinciple (i.e. jurisdiction for the Dutch couiits those situations
where the victim of a crime has the Dutch natidgglis hardly applied in The
Netherlands. It has, however, been included initigl. The active nationality principle
has a broader base in Dutch criminal law. Articleofbthe Dutch criminal code:
jurisdiction in based on the nationality of the gmer that commits the crime. This
includes legal persons. The Supreme Court has eldctdat provisions regarding
jurisdiction are also applicable to legal entitféScholarly writing is not completely
unambiguous. It has been put forward that one shieod only look at whether the legal
person has been established under Dutch law bot wlether the legal person is

24 Azewijnze Paard06-04-1915, NJ 1915, 475.
B HR 06-04-1954, NJ 1954, 368.

% HR 18-02-1997, NJ 1997, 628.

2"HR 24-01-1995, NJ 1995, 352.

28 HR. 18-09-2001

29 HR. 11-12-1990, NJ 1991, 466)
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formally or actually domiciled in The Netherlant!s.There is no legal provision that
provides a clear answer to this question.

Most crimes require so-called ‘double penalizatidhé act in question must constitute a
crime in The Netherlands and in the country whdre act took place. Double
penalization is enough. The fact that a statutdinoitation might apply in the other
country does not block prosecution in The Netheisall If a legal person is not
recognized as such in the other country this alsesdnot bar prosecution in The
Netherlands? The requirement of double penalization does ndagiethat the act is
punishable in exactly the same way in both cousitrie

Jurisdiction in civil cases

Applicable are Dutch national law and tBeussels Reginié(see below). Th8russels
Regimeis a set of rules regulating the allocation of gdittion in international legal
disputes of a civil or commercial nature. As lcagthere are no provisions awarding
exclusive jurisdiction, parties are free to comamoagreement regarding the question of
jurisdiction in civil cases.

Forum rei: Jurisdiction in unproblematic if the defendant &séd in The Netherlands
(main rule of art. 2 Brussels Conventiln In The Netherlands this means for
corporations the place of incorporation accordmgd articles of association.

Forum actoris:the possibility of suing before the plaintiff's miccile also exists. This is
only available to natural and legal persons domitwithin the Dutch jurisdiction.

The Brussels Convention and the Brussels | reguiare both subject to the jurisdiction
of the European Court of Justice on questions tefrpmetation. The Lugano Convention
lacks a protocol governing references to the EG&hduld also be noted that tBeussels
Regimegenerally allows jurisdiction clauses which pressrthe right of parties to reach
agreement at he time of contracting as to whichitcshall govern the dispute.

%0 Sjocrona & Orie, p. 63
31 HR 18-12-2001
2 HR 12-02-1991, NJ 1991, 528

% The Brussels Regime consists of: The Brussels @uion (The Convention 27 September 1968 on
Jurisdiction and the Enforcement of Judgments inl @hd Commercial Matters; The Lugano Convention
(The Convention 16 September 1988 on Jurisdictioth #ne Enforcement of Judgments in Civil and
Commercial Matters); and the Brussels | Regulaff@ouncil Regulation EC No 44/2001 of 22 December
2000 on jurisdiction and the recognition of Judgtaeén Civil and Commercial Matters).

34 Article 2 prescribes that a person (natural oallemay only be sued in the member State in whigloth
she is domiciled. Domicle is determined by the tzfvthe national courts hearing the case, so thaope
can be domiciled in more than one State simultasigou

22



14. When parent and subsidiary entities are invekd in a multinational setting,
how does a court assert personal jurisdiction oveparents or subsidiaries
located out of country? What are the standards folovercoming limitations on
jurisdictions over business entities within a multhational corporation?

First and foremost, it should be remarked thaditi@ally, for such reasons as legal
certainty, The Netherlands are not in favour ofeaging criminal jurisdictionto
encompass activities that take place outside ofthiatry. The Netherlands, for example,
opposed the inclusion of the universality principlehe Genocide Convention. And, as
mentioned eatrlier, in thBoutersecase the Supreme Court decided that, in principke,
courts had jurisdiction over extraterritorial abist only when a personal link could be
established or if the suspect could be arrest@theéNetherlands. In other words, as long
as one of the principles of criminal jurisdictionppdies (active or passive
nationality/territoriality/protection/universalitythe courts will be able to hear the case.
So, for example, if a Peruvian corporation is cauglthe act of producing counterfeit
euros this will be beyond the jurisdiction of theitth courts based on the protection
principle.

As for civil jurisdiction: whether a Dutch court sigurisdiction over a company
domiciled outside The Netherlands is governed eibyetheBrussels regimer domestic
private international law. Decisive is the seathe&f company. If this is located in another
EU member State, tBrussels Regimwill apply. If the company seat is located outside
the EU, the company will be sued based on Dutarmat jurisdiction law:

- forum delicti (the forum of the place where the tort has oamr In the case of
corporations this could imply the construction ttetre has been a lack of supervision by
the head office of a multinational corporation oitersubsidiary based abroad where the
actual harm occurs. If this head office is located he Netherlands then a Dutch court
would have jurisdiction under the rulefofum delicti

- Article 4 Brussels Convention preserves the tiawtl rules for defendants who are not
domiciled in a member State. That is, if a defendmdomiciled elsewhere, tHgrussels
Regimedoes not apply and the national court hearing dghge is left to determine
jurisdiction based on the traditional rules otheevgoverning such questions in their
legal system. Article 4 also allows a person doiiciin any member State to take
advantage of another Member State’s exorbitantsafsgirisdiction on the same basis as
a national of that State. This is useful in casbéer® a member State, such as France,
allows its nationals to sue anyone in their cowgtsthat someone domiciled in a member
State like, for example, Finland, may sue someamiciled in a non-member State such
as Canada, in the courts of a third party membateSike France where the defendant
may have assets.

- the forum of where a brandaf the company is based: art. 5 (5) Brussels Qutive.

The key aspect of this provision is that anothdityethan the branch itself can be sued
before the courts of the location of the branch.gémeral that would be the parent
company. The value of this provision is that wheperations of a branch situated in The
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Netherlands where the parent company is basedoith@nEU country, cause harm —even
where the damage occurs outside the forum Statparent company can be sued in The
Netherlands. The provision does not apply to adiraf a corporation domiciled outside
the EU. Where the provision is applicable it isited to ‘the operations of the branch’.
This includes the operations of the branch that falce outside of the country in which
it is located.

The so-calledn rem action that exists in the US, where a defendat divil case who

owns property in the US, but is otherwise beyoral fach of the courts, can bring an
action against the defendant for damages and thlettha courts to force the sale of the
property in order to satisfy a civil judgment fardages, does not exist under Dutch law.

Provided there is a proper head of jurisdictior, dlbmicile of the plaintiffs is irrelevant.

Once it has been established that a Dutch courtoimpetent to adjudicate the
transnational dispute the question arises whichtkancourt will apply: Dutch or foreign
tort law. First and foremost, it is left up to tparties to decide on the applicable law.
Absent of a choice the rule is thex loci delicti(Bill on Conflicts of Law in Tort). There
has not been a case before the Supreme Court drewduetly constitutes thecus delicti.

If the emphasis would fall on the place of loss thould imply that foreign law governs
such a case. If the emphasis would fall on the taathe loss is the result of a lack of
supervision by the head office, this could implgttButch law would govern the dispute.
At this stage it is not possible to draw any dééirdonclusions regarding this issue.

Finally, it should be mentioned that Dutch countgaed default judgments where the
defendant has been properly served but refusqspteaa.

15. How may a court attribute the actions of a subsidiey to a parent business
entity, i.e. “pierce the corporate veil"?

By piercing the corporate veil the parent compaag be held accountable for a tort
(article 6:162 of the Dutch Civil Code) committeg¢ bne of its subsidiaries. This,
however, is not easily accepted in the Netherlahtds.Supreme Court has decided in the
case ofThe Netherlands. BaTO’S Erfthat the mere fact that a parent company decides
what the policy of its subsidiaries will be and ragas or influences how this policy is
executed resulting from the fact that the manageémethe parent-company is also the
management or the sole shareholder of the subgjdlaes not imply that the acts of the
subsidiary automatically become the acts of themarompany for which the parent can
be held liablé® In a case in 2002 the Supreme Court stated, th#te case of abuse,
identification of the parent company with its swlisiies might be the most appropriate
form of redress, but this can only happen in exoept cases that justify the complete
taking away of the differences in identity betweabe parent and the subsidiary. The
mounting attention for corporate social responijbdan increase the pressure to pierce
the corporate veil as the fact that the parent @ypn fact hagle jureand de facto

% HR 16-06-1995, NJ 1995, 136
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control over its subsidiaries can be taken to inpigt the parent must ensure that its
subsidiaries behave in a socially responsible marinean be stated that the parent has a
direct and independent obligation towards thirdtiparthat are exposed to risks as a
result of the activities of its subsidiaries. Ngglce regarding this obligation may
amount to irresponsible or incorrect managementvastoms can try to get compensation
based on tort law. So far such a case has howeveéaken place.

16. What types of actions (civil and criminal) myht be asserted against a business
entity with respect to activities taking place out&le of your jurisdiction by a
business entity over which your courts have jurisdition?

To my knowledge there has never been such a caleeifNetherlands. However, as can
be deduced from the preceding answers, in principldusiness enterprise can be
prosecuted under Dutch law. This can be based®artitles 4 and 5 Criminal Code or
the active or passive nationality principle and lieted universality-principle of article

2 (WIM).

One can also think of the suggestion made in tlsevanto question 6 concerning the
handling of stolen goods. The Dutch authoritieglddry to prevent the importation of
such property by prosecuting those who attemptetritng it in on the basis on art.
417bis criminal code.

Civil liability is also possible if it can be demstmated that the activities abroad can be
attributed to the company in The Netherlands. Agdm my knowledge, a case
concerning the issue dealt with in this topic has accurred in The Netherlands. Some
examples do exist where the parent company has liednliable for a violation of the
duty of care towards creditof$From such cases, guidelines might be deducedaf@np
companies towards the creditors of subsidiariessboh a duty of care to be accepted it
should be demonstrated that the parent-companybéas intensively involved in the
policy of the subsidiary. If this is the case thha duty of care that normally rests on the
managers of the subsidiary then also lies with gheent company’ A case that is
somewhat relevant for the topic of the presenteyuig the case dBalt Holding B\?®
This case concerned a Dutch parent company witlbsaidiary on Curacao that refused
to pay a creditor. The creditor subsequently shedoarent company in The Netherlands
not for the fact that the subsidiary refused to, iy for the fact that the parent company
had given priority to paying the debts of the sdiasy to other parts of the company
resulting in the fact that there was no money fleftthis particular creditor. The Dutch
Supreme Court agreed that the parent company sncse had committed a tort. In
general, the Supreme court is very reluctant tobate the acts of subsidiaries to the
parent company. The fact that activities are inte@w in itself is not enough to hold the
parent company responsible for the debt of the ididrg. There are additional
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requirements. However, the Supreme Court has féddidt these criteria. The Supreme
Court has ruled that if the difference in identityabused, attribution can occtr.

Finally - in response to the additional questionsqa - it is indeed a crime to import
illegal drugs into the Netherlands. If so, canspes to actively participate in the
importation scheme (although conducting their aitis outside of the Netherlands)
subject to Dutch criminal prosecution

If a corporation is held liable a full range of saons is possible, including damages,
injuctions and declaratory relief. Finally, worthentioning is the fact that, in criminal

cases, victims that have suffered directly fromdhiminal act (or their relatives) have the
right to join in the case (article 51a code on amahprosecution). Based on article 36 (f)
Criminal Code the court may decide to sentencectinporation to pay compensation to
the victim(s)

17. If plaintiffs wanted to sue a business entitin your jurisdiction, what are some
of the jurisdictional and procedural obstacles thatthey (and their lawyers)
might face?

This is a difficult question to answer. As can llaced from the answers to the other
guestions there will be jurisdictional problems.

18. Do the civil courts of your country sometimeslecline to exercise jurisdiction
over matters where the events occurred in anotherotintry and/or the majority
of witnesses and the bulk of other evidence is oude of your country, thereby
making it more convenient for the parties to litigae in the courts of another
jurisdiction (sometimes referred to as the doctrineof forum non conveniens)?

In principle, if the defending party is domiciled The Netherlands, the Dutch courts are
competent. This follows from Dutch law and fromemtational law forum reiprinciple)
See also the answer to question no.13. Dutch coulitdbe competent to adjucate a
dispute against a multinational corporation by r@ifgn plaintiff either on the basis of EU
regulation or on the basis of Dutch domestic peviaternational law. In both cases the
doctrine offorum non convenierdoes not apply. The EU regulation concerns Reigulat
No 22/2001 ‘International Jurisdiction, Recognitiand Implementation of Decisions in
Civil and Commercial Affairs’.Forum non conveniendoes seem to play a role in
application procedures. If there are not enoughksliwith the Dutch legal order than
forum non convenierepplies.

19. Are there any checks and balances on prosecui@lr discretion or decision
making (e.g. when a prosecutor declines to prose@uta case, are there any
measures in place to review his or her decision @n appeals mechanism?)

In the Netherlands the public prosecutor has tlodusive right to prosecute. This right is
linked to the right to decline to prosecute a cdse factors are to be taken into account
when deciding whether a case will be prosecutedtl¥s the public prosecutor must
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estimate how likely it is that prosecution will eedd lead to a sentence. Secondly, the
public prosecutor has to take the public interegi account. (see art. 167, para. 2 code
on criminal procedure)

Article 12 of the Code on Criminal Procedure pragdhe possibility to request a review
of the decision of the public prosecutor not to seaute. The party concerned, a
foundation or a group representing interests afitbly the decision not to prosecute, can
initiate this ‘article 12 procedure’ by submittimgwritten request to the court. The court
can order prosecution or continuation of prosecudind even specific acts of prosecution.
In order to support this right to complain, the is¢gtor has obligated the public
prosecutor to inform the interested party of i@s@ns not to prosecute or not to continue
prosecution (see article 51 f, para. 3 Code on @ahprocedure). From a guideline
issued by the Minister of Justice it can be infértigat this obligation also required that
the public prosecutor also has to inform interespegties that are not necessarily
disadvantaged by the decision not to prosecute distontinue prosecution.

Besides the article 12 procedure, checks and bedano prosecutorial discretion are
secured by official supervision within the officé the public prosecutor itself and

through external supervision by the Minister oftibgs An interested party that feels
affected by the decision not to prosecute or toatiinue prosecution therefore also has
the opportunity to seek help from a hierarchicdligher placed person within these
organizations. Finally, if necessary, one can tarthe Dutch parliament in the hope that
it will hold the Minister of Justice to account.
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