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SOUTH AFRICA
SURVEY QUESTIONS & RESPONSES

Survey conducted as part@dmmerce, Crime, and Conflict: A Comparative Survey
of Legal Remedies for Private Sector Liability for Grave Breaches of International
Law And Related Illicit Economic Activities.

l. Disclosure requirements for business entities

1. What sort of material information are businessntities required to provide to
their shareholders and/or public under your jurisdiction’s company law or
securities laws that may be relevant to potentiaitigants? For example, are
such entities required to provide information about

- material civil litigation?

- risk factors that would impact a shareholder’s innestment in
the company?

- any reported violations of law or pending proceedigs arising
from such violations?

- revenues received from, or amounts paid to or on aount of,
a government or its officials or agents?

Business entities are required to provide various$ of material information to the
public or their shareholders, which could be reteva civil litigation or shareholders
assessing risk factors that would impact on theiestment.

Where a company, including an external companys put an offer of shares to the
public such offer must be accompanied by a prosge&ection 145(1) dhe

! The initial responses to this survey of South Afri¢caw were provided by Charles Abrahams,
practicing lawyer with Abrahams Kiewitz Attorney@apetown, South Africa. He holds an LLM
degree in international law from Leiden Universttye Netherlands. He specializes in constitutional
and administrative law and international humantgditigation. The contents of this survey response
are intended for research purposes only and cantmbe revised in light of peer review. The corgent
of this survey response are in no way intendedastent on specific cases or judgements, nor are
they intended as legal advice on any of the issaesred. Due to constraints of space, many response
in this text provide only a basic introduction ke tissue and the complexities of specific cases or
provisions may not be fully explicated. Readerksgepractical legal advice should consult a lawyer
in the relevant jurisdiction. Citations and referes to this survey response should adhere to the
following format: “Survey Response, Laws of Southiéd (Charles Abrahams), ‘Commerce, Crime
and Conflict: A Survey of Sixteen Jurisdictionsf&#IS, [date accessed] 2006”. The contents of this
survey response are published by Fafo AIS undeeat®e Commons Attribution-Share Alike 2.5
License.

FOR REVIEW AND COMMENT, 6 SEPTEMBER, 2006.



Companies Act 61 provides that no person shall make any offéhégpublic for the
subscription for shares unless it is accompanied psospectus, complying with the
requirements of the Act and registered in the CaongsaRegistration Office, and no
person shall issue such a prospectus which haseeot so registered. Any person that
contravenes this requires shall be guilty of aemég® This provision provides material
information which prospective shareholders can oelyn order to assess the risk in the
company.

Section 148(1)(a) provides that every prospectused in terms of the Act shall contain a
fair representation of the state of the affairthef company, the shares of which are being
offered and shall state at least the matters spdaii, and set out the reports referred to
in, Part | and Part Il of Schedule 3 of the Act.

Part | specify information which must be contaimethe prospectus such as the name,
address and incorporation of the company, detéilseodirectors and management, name
of the auditor, attorney, stockbroker, banker, wwdiéer and trustee, history, state of
affairs and prospectus of the company, purposkeobtfer and share capital of the
company, loans, options or preferential rightseispect of shares, shares issued or to be
issued otherwise than for cash, property acquiréd be acquired, amounts paid or
payable to promoters, commission paid or payabtespect of underwriting, material
contracts, interest of directors, particulars @f dififer, issue price and maximum
subscription and statement of adequacy of capital.

Part Il in turn deals with various reports by c@myp's auditors, such as a report on the
profits or losses and assets and liabilities ofctpany and the rate of dividends if any
paid by the company in respect of each class otsha the company in respect of each
of the five financial years preceding the prospgcther audit reports are where a
business undertaking is to be acquired and whboelg corporate will become a
subsidiary.

Other than criminal liability, the public is prowd with a civil remedy in the case of the
issuance of a false prospectus. Section 160(1)geevhat where shares are offered to
the public for subscription in pursuance of a pextps, every person who is, at the time
of the issue of the prospectus, a director of tragany, who becomes a director at any
time between the issue of the prospectus and taknlgoof the first general meeting of
the company at which directors are elected or apedj who with his authority is named
in the prospectus as a director or as having agoebdcome a director either
immediately or after an interval of time, who ipr@moter of the company, who has
authorized the issue of the prospectus,

shall be liable to pay compensation to all perseins have acquired any shares on the
faith of the prospectus for the loss or damage thay have sustained by reason of any
untrue statement therein, or in any report or mamdum appearing on the face thereof
or issued therewith, or by reference incorporatedein.

It is obligatory for every company to keep propec@unting records in terms of the
Companies Act. Section 284(1) states that everypemmy shall keep, in one of the
official languages of the Republic, such accounteaprds as are necessary fairly to

2 Act 61 of 1973
% Section 145(2)



present the state of affairs and business of thgpaay and to explain the transactions
and financial position of the trade or businesthefcompany. The Act provides for
disclosure of comprehensive matters in accouniihgse include but not limited to the
following:

- Section 295 provides for the disclosure of lomnand security provided
for benefit of directors and managers;

- Section 296 provides for the disclosure of lonand security provided
for benefits of directors and managers before @y@ointment;

- Section 297 provides for the disclosure of dwéstemoluments and
pensions.

Section 258 provides for instances where a companybe investigated in certain
instances. When a company by special resolutiariwves or the Court by order declares
that the affairs of a company ought to be investidathe Minister shall appoint one or
more inspectors to investigate the affairs of stmimpany and to report thereon, in such
manner as he may dirécThe Minister may appoint one or more inspectoiisvestigate
the affairs of a company and to report thereoruoghsnanner as he may direct, if it
appears to him that there are circumstances suggest

(@) that the business of the company is being acteduwith intent to defraud
its creditors or the creditors of any other perspotherwise for a
fraudulent or an unlawful purpose or in a manngrregsive or unfairly
prejudicial or unjust or inequitable to any paritefmembers or that it was
formed for any fraudulent or unlawful purpose; or

(b) that persons concerned with its formation errienagement of its affairs
have in connection therewith been guilty of anyéradelict or other
misconduct towards it or towards its members; or

(c) that its members have not been given all tfarmmation with respect to its
affairs they might reasonably expéct.

Information regarding material civil litigation mrmally reported as a contingent
liability in the balance sheet of a company. Paléics of any contingencies not already
recognised in the financial statements shall beedtancluding the nature of the
contingency, the uncertain factors that may affleetfuture outcome and the estimated
amount and its effect, before and after taxation.

Apart from the material requirements in terms & @ompanies Act, corporations are

also required to provide material disclosure ofaiarinformation undethe Securities
Services Act® In terms of Section 15(1) of the Act, an exchamgsy require an issuer of
listed securities to disclose to it any informatairthe issuer's disposal about those
securities, or about the affairs of that issuesuith disclosure is necessary to achieve one

* Section 258(1)
> Section 258(2)
® Act 36 of 2004



or more of the objects of this Act referred to @tson 2° An exchange may require the
issuer to disclose that information to the regesdenolders of the securities, within a
period specified by the exchanye.

If the issuer refuses to disclose the informatmthe exchange or the registered holders
of the securities, the exchange may, unless thiensbtains a court order excusing it
from such disclosure, suspend trading in thosergesuuntil such time as the required
disclosure has been made to the satisfaction aftbleang€.When an issuer discloses
information in terms of this section to the registeholders of securities that may
influence the price of those securities, the issm@st at the same time make the
information available to the publit.

There is also a requirement that a registered isdiushares must file and/or publish
anual or other periodic reports with the governnwerdan exchange.

Section 285 of the Companies Act provides thaefary financial year the directors of a
company must cause annual financial statements todale out and lay them before the
compulsory annual general meeting of the compahgs@& statements must consist of a
balance sheet, an income statement, a directpostrehich complies with the
requirements of the Companies Act and an auditepgrt as required by the Act. Such
annual financial statements must comply with theimum requirements of matters
prescribed by Schedule 4 to the Act, included h#hgws Annexure "A"

In terms of Section 302 of the Act, the Directofa@ublic company are under a duty to
provide the Registrar of Companies and the follgwpersons listed hereunder in the
section with a copy thereof. Section 302(1) theprokides that a copy of the annual
financial statements of a company and the group@rfmancial statements, if any, shall
not less than twenty-one days before the datesoftimual general meeting of the
company be sent to every member of the compangaag holder of debentures of the
company (whether or not such member or holder bédtures is entitled to receive
notices of general meetings of the company) aral fgersons other than members or
holders of debentures of the company who are edtitl receive such notices: Provided
that, if so authorized by a company's articleg@y®f its financial statements may be
made available in electronic format to all persah® have agreed thereto in writiig

" The aim of the Act is to-

@ increase confidence in the South African finanmarkets by-

® requiring that securities services be provided fair, efficient and transparent manner; and
(ii) contributing to the maintenance of a staliaficial market environment;

(b) promote the protection of regulated personsdiiedts;

(c) reduce systemic risk; and

(d) promote the international competitiveness olisigies services in the Republic.

8 Section 15(1)(b)
® Section 15(1)(c)
19 Section 15(2)
! Section 302(2) provides that the provisions ofsgation (1) shall not be construed as requiring a
copy of the said statements to be sent-

(a) in the case of a company not having a sheiad, to any member or
holder of debentures of the company who is notledtio receive notices of general meetings of the
company;

(b) to any member or holder of debentures ofrapgany who is entitled to
receive such notices and whose address is not kimtte company;
(©) to more than one of the joint holders of ahgres or debentures of a

company none of whom is entitled to receive sudices;



Paragraph 35 of Schedule 4 provides for disclostitke particulars of any contingencies
not otherwise required to be disclosed in ordesrtable an investor or the public to know
whether the issuer was subject to claims raisedcdnnection with, for example,
complicity in grave breaches of humanitarian law.

There is no specific requirement for a managemealiyais that would require disclosure
of any contingent claims. However, interms afgg@aph 67 of Schedule 4, the
directors' report shall generally review the busthand operations of the company during
the accounting period and the results thereof hall deal with every fact or
circumstance material to the appreciation of theesdf affairs and financial position of
the company by its members including a statemetiteoéstimated proportion of net
income or loss attributable to the various clasddmisiness of the company. Paragraph
67(2) further provides for the report to deal vathy material fact or circumstance which
has occurred between the accounting date and teetithe report.

There are no regulations that spell out the cir¢antes under which a reserve must be
created in order to recognise a contingent clairoh @s an asserted claim or pending
litigation.

There is an accounting board in South Africa presip called the Public Accountants'
and Auditors' Board (PAAB), which is a statutorydigaenacted pursuant to the Public
Accountants' and Auditors' Act 80 of 1991. Amongjsiers, the task of the Board is to
provide the means and the regulatory frameworleéturcating and training accountants
and auditors and to protect and support regisi@ceduntants and auditors in the exercise

(d) in the case of joint holders of any such ekar debentures of whom some
are and others are not entitled to receive sudbemtto any such joint holder who is not so estit|

Section 302(3) thereof provides that any such eayiysent to members and debenture-holders and
other persons referred to in subsection (1) at leasty-one days before the date of the relevant
meeting shall be deemed to have been so sens i§@ agreed by all the members entitled to attertl
vote at the meeting.

Section 302(4) thereof provides that a public camypehall on the day on which it sends such comies t
its members as provided in subsection (1), setidetdRegistrar under cover of the prescribed form a
copy, certified to be a true copy by a director #ralsecretary of the company-

(@) of the annual financial statements and ganupual financial statements, if
any; and

(b) of the annual financial statements of eveiygle company which is a
subsidiary of that public company.

Section 302(4A) (a) states that the Registrar nmagyaplication by any public company made to him
on the prescribed form, on good cause shown ammagment of the prescribed fee, exempt such a
public company from the requirements of subsed@drb).

(b) Any such exemption by the Registrar shall expfter two years but may be renewed on
application by the company.

Section 302(5) provides that if default is madedmplying with the provisions of subsection (1) or
(4), the company concerned, and every director kvtwavingly is a party to the default, shall be guilt
of an offence.



of their duties. However, this Act has now beeraegd by the Auditing Profession Act
in total*? which came into being on 1 April 2006. The Pulzzountants' and Auditors
Board (PAAB) is replaced by the Independent ReguwyaBoard for Auditors. The
difference between the two Act is that the AuditiPrgfession Act has shifted the focus
mainly from a self regulated environment to a macdependently regulated
environment. One peculiar feature of the Act ig Bection 45 thereof makes it
obligatory for auditors to notify the newly creatediependent Regulatory Board for
Auditors (IRBA) of any "reportable irregularitieehce uncovered, and then within three
days advise the company's management board imgthiat they have been reported.
This differs from the previous Public Accountamst Auditors' Act which obligated
auditors to first report "material irregularitiet®’'company management and give them 30
days to rectify the situation. If no action wasdaly the company, it would then be
reported to the Public Accountants' and Auditosai8l for further action.

The accounting standard in South Africa is the @Ga@n&ccepted Accounting Practice
(GAAP). However, the International Financial RepagtStandard (IFRS) issued by the
International Accounting Standards Board (IASBis&ued in South Africa as a
Statement of GAAP. Therefore the original textA8I37 has been adopted without
change.

As far as the provision of contingent liabilitie® @oncerned, South Africa follows the
international standard as provided for in the odjtext of IAS 37 which became
effective on 1 July 1999. IAS37 prescribes the antiog and disclosure for all
provisions, contingent liabilities and contingessets.

Section 284(1) of the Companies Act does not corgai“accuracy in accounting”
requirement, such as that found in the U.S. For€igmupt Practices Act. The anti-
bribery corollary to the FCPA is South Africa’s RPeation and Combatting of Corrupt
Activities Act;** adopted in order to be in compliance with andeodme a Party to the
United Nations Convention against Corruption adoig the General Assembly of the
United Nations on 31 October 2003. The prohibittornpayments of bribes to foreign
officials is provided for in the Prevention and Qmatting of Corrupt Activities Act?
According to Section 5, any person who, directlynalirectly gives or agrees or offers to
give any gratification to a foreign public officjalhether for the benefit of that foreign
public official or for the benefit of another pensan order to act, personally or by
influencing another person so to act, in a manner-

(@) that amounts to the-
(1) illegal, dishonest, unauthorised, incomplete, aséd; or
(i) misuse or selling of information or materiacired in the
course of the, exercise, carrying out or perforneasfcany powers,
duties or functions arising out of a constitutioretiatutory, contractual

or any other legal obligation;

(b) that amounts to-

12 Act 26 of 2005
13 Act 12 of 2004
14 Id



(1) the abuse of a position of authority;

(i) a breach of trust; or

(i) the violation of a legal duty or a set of rules;
(c) designed to achieve an unjustified result; or

(d)  that amounts to any other unauthorised or improplrcement to do or
not to do anything,

is guilty of the offence of corrupt activities refay to foreign public officials.

Financial statements are available to the puldlite Companies and Intellectual Property
Registration Office (CIPRO) came into effect on arth 2002 as a result of the merger
of two offices, the South African Companies Registm Office (SACRO) and the South
African Patents and Trademarks Office (SAPTO). THeRO website provides a
comprehensive service to from online company regjish, designs, copyright, patents
and trademarks registration. In addition to thivise, it also offers disclosure of
corporate information in the form of statutory infaation and certainty about corporate
entities' identities.

2. Is there a right to know statute enabling one t@btain information from your
government?

Section 32(1) of the Constitution of the Republiat*°provides that everyone has
the right to access to any information held bydtate and any information that is held by
another person that is required for the exerciggatection of any rights. Section 32(2)
furthermore provides that national legislation maestnacted to give effect to this right,
and may provide for reasonable measures to aleethat administrative and financial
burden on the state.

To this effect, the Promotion of Access to Infotima Act'® was enacted and
came into force on 9 March 2001. In terms of Seclid(1) of the Act a requester must
be given access to a record of a public body if tbquester complies with all the
procedural requirements of the Act relating toguesst for access to that record and
access to that record is not refused in terms ypaound for refusal contemplated in
Chapter 47 Public body is broadly defined as:

(@) any department of state or administration erthtional or provincial sphere of
government or any municipality in the local sphefgovernment; or

(b) any other functionary or institution when-

> Act 108 of 1996

'® Act 2 of 2000

7 Chapter 4 deals with instances of mandatory ptioreof privacy of a third party who is a natural
person, certain records of the South African Reeebervices, commercial information of third parties
certain confidential information of third parti@sandatory protection of safety of individuals and
property, protection of police dockets in bail predings and protection of law enforcement and legal
proceedings, defence, security and internationafioas, economic interest, research information



(1) exercising a power or performing a duty in teraf the Constitution or a
provincial constitution; or

(i) exercising a public power or performing a paldunction in terms of any
legislation;

The definition envisages two types of 'public lexinamely type (a) public
bodies which are part of the State per se and(typeublic bodies which comprise other
functionaries or institutions that are not parthe State, but which may, in undertaking
certain activities, be subject to the same stresgand controls as would ordinarily apply
to the State.

A request for access to information must be madberprescribed form to the
information officer of the public body concernechét or her address or fax number or
electronic mail addres&.The form for a request of access must at leasinethe
requester concerned-
(@) to provide sufficient particulars to enableadiicial of the public body concerned
to identify-

0] the record or records requested; and

(i) the requester;
(b) to indicate which applicable form of acces®redd to in section 29 (2) is
required*®
(c) to state whether the record concerned is peddan a particular language;
(d) to specify a postal address or fax number efréguester in the Republic;
(e) if, in addition to a written reply, the requarstvishes to be informed of the
decision on the request in any other manner, te hat manner and the necessary
particulars to be so informed; and

18 Section 18(1)
19(2) The forms of access to a record in respectii¢hva request of access has been granted, are the
following:
(a) If the record is in written or printed form, bypplying a copy of the record or by making
arrangements for the inspection of the record;
(b) if the record is not in written or printed form
® in the case of a record from which visual image printed transcriptions of those images are
capable of being reproduced by means of equipmbittwis ordinarily available to the public body
concerned, by making arrangements to view thosgémar be supplied with copies or transcriptions
of them;
(ii) in the case of a record in which words or imf@tion are recorded in such manner that they
are capable of being reproduced in the form of ddynequipment which is ordinarily available to the
public body concerned-

(aq) by making arrangements to hear those soonds;
(bb) if the public body is capable of producing @dtten or printed transcription of those sounds by
the use of equipment which is ordinarily availataét, by supplying such a transcription;
(iii) in the case of a record which is held on cartgp, or in electronic or machine-readable form,
and from which the public body concerned is capabl@roducing a printed copy of-

(aa) the record, or a part of it; or

(bb) information derived from the record,
by using computer equipment and expertise ordinaxibilable to the public body, by supplying such a
copy;
(iv) in the case of a record available or capableeing made available in computer readable
form, by supplying a copy in that form; or

(v) in any other case, by supplying a copy ofréeord.



)] if the request is made on behalf of a persorsubomit proof of the capacity in
which the requester is making the request, toghsanable satisfaction of the
information officer.

However, the Act goes further and also deals witbrmation held by a private body.
Section 50(1) of the Act states that a requestest ilmel given access to any record of a
private body if that record is required for the k@ or protection of any rights, that
person complies with the procedural requirementlerAct relating to a request for
access to that record and access to that recaat refused in terms of any ground for
refusal contemplated in Chapter 4.

The expression 'required for the exercise or ptime®f any rights as contemplated in
Section 32(1) of the Constitution of the Republict Aas been judicially considered as
part of the transitional arrangements prior toghactment of the Promotion of Access to
Information Act. In the case of Cape Metropolitaou@cil v Metro Inspection Services
(Western Cape) C€ Streicher JA held that information can only beuieeg for the
exercise or protection of a right if it will of as&nce in the exercise or protection of the
right. It follows that, in order to make out a cdee access to information in terms of
section 32, an applicant has to state what thetgigh that he wishes to exercise or
protect, what the information is which is requitl how that information would assist
him in exercising or protecting that right.

However, inClutchco (Pty) Ltd v Davis?! decided in terms of the Promotion to Access
of Information Act, the Supreme Court of Appealeesed an earlier decision of the Cape
High Court in which the Respondent, Mr. Davis sduggttess to the Appellant’s books

of first accounting. The Supreme Court of Appeadtitieat that in terms of s 50(1)(b) of
the Act the 'requester' of access to the recordspprivate body had to assert that the
information was 'required for the exercise or protan of (a) right'. In this context,
'required’ meant 'reasonably required’, as lorig@snoted a substantial advantage or an
element of need.

The Court firstly considered the provisions of @@mpanies Act to ascertain what type
of disclosure it provides for. In terms of Secti@®6, 302 and 309 of the Companies Act
respectively, a member (director) is entitled toeree copies of the company's financial
statements and obtain copies of the minutes ofdhgpany's general meetings (Sections
204 and 206). However, a shareholder is not edtitlesight of the minutes of directors'
and managers' meetings maintained in terms of @e2d2 of the Companies Act. A
shareholder is also not entitled to inspect th@awctng records of first entry maintained
by the company in terms of Section 284 of the CamgsaAct, unless the articles of
association provide otherwise. The court conclutiatithe Companies Act did not afford
the Respondent the right of inspection or righihédrmation he sought and it followed
that he sought to rely on the provisions of thenkrtoon to Access to Information (PAI)
Act to assert his right.

The court was however not prepared to grant Resuritie right to the information he
requested under the (PAI) Act as it believed theving the Companies Act as a whole,
it is replete with provisions designed to protéwt interest of shareholders. Of particular

202001 (3) SA 1023 (SCA)
212005 (3) SA 486 (SCA)



significant the Court held are the stringent dugilesed on the directors in relation to the
company's accounting records and financial statesn@&he court held that the machinery
established by legislation and the common lawHergrotection of shareholders is in the
opinion of the Court not lightly to be disregard€hnsequently, the court held that in
enacting the PAI Act, Parliament could not havemated that the books of a company,
great or small, should be thrown open to members whiff of impropriety or on the
ground that relatively minor errors or irregulagihave occurred. A far more substantial
foundation would be required.

The law of the Republic contains an exception fibeérative documents.
Section 44(1) of the Promotion of Access to InfaiioraAct provides that an information
officer of a public body may refuse a request fress to a record of the body-

(@) if the record contains-

(1) an opinion, advice, report or recommendation olethior
prepared; or

(i) an account of a consultation, discussion or dediti@n that has
occurred, including, but not limited to, minutesaomeeting,

(i)  for the purpose of assisting to formulate a poticyake a
decision in the exercise of a power or performasfce duty
conferred or imposed by law; or

(1) the disclosure of the record could reasonably Ipeebed to
frustrate the deliberative process in a public bodgetween
public bodies by inhibiting the candid-

(aa) communication of an opinion, advice, report or
recommendation; or

(bb) conduct of a consultation, discussion or
deliberation; or

(i) the disclosure of the record could, by prematuseldsure of a
policy or contemplated policy, reasonably be expeétd
frustrate the success of that policy.

The Act also contains a number of instances in lwhixess to information may be
withheld where such records are held be publicpaivte bodies. See annexure “B”
dealing with grounds for refusal to provide acdes®cords held by a public body and
annexure “C” dealing with grounds for refusal toyade access to records held by a
private body.

10



However, in a different procedure, Rule 53 of thupr®@me Court AEE provides for any
party to any action or in so far as a court direxgpplication proceedings, to require the
other party to the proceedings, by notice in wgtito make discovery on oath within 20
day of all documents and tape recordings relatranty matter in question in such action
or application which are or have at any time beethé possession or control of such
other party. Rule 35(3) furthermore provides thany party believes that there are, in
addition to documents or tape recordings disclogtgtr documents (including copies
thereof) or tape recordings which may be relevauatnty matter in question in the
possession of any party thereto.

In addition to the above provisions Rule 53(1) gdsavides for any party to wanting to
bring under review the decision or proceedingswyfiaferior court and of any tribunal,
board or officer performing judicial, quasi-judic@ administrative functions, by way of
notice of motion, call for the record of such predmgs sought to be corrected or set
aside, together with such reasons as he is bydguined or desires to give or make.

Section 56° is not only meant to apply to issues of registexecurities as in the case of
Clutchco (Pty) Ltd vs Davis It also provides for any instance where a reguesuests
the record from a private body in an instance wiseh a request is required for the
exercise of protection of any rights and a requédsie complied with the procedural
requirements of the Act.

[I. STATUS OF BUSINESS ENTITIES UNDER CRIMINAL LAW

3. Does your penal code (or judicial interpretatios thereof) provide that business
entities may be prosecuted criminally for violatiors of such code?

Yes. Section 332 of the Criminal Procedure Act 51377 provides for prosecution of
corporations and members of associations. Sec88n(B thereof provides:

For the purpose of imposing upon a corporate boidyiral liability for any offences,
whether under any law or at common law —

22 Act 59 of 1959
ZSection 50  Right of access to records of privattids
(1) A requester must be given access to any remfogicprivate body if-

(@) that record is required for the exerciserotgxtion of any rights;

(b) that person complies with the procedural iregients in this Act relating to
a request for access to that record; and

(©) access to that record is not refused in texhasy ground for refusal
contemplated in Chapter 4 of this Part.

(2) In addition to the requirements referred tsuibsection (1), when a public body, referred
to in paragraph (a) or (b) (i) of the definition'péiblic body' in section 1, requests access &rard of
a private body for the exercise or protection of aghts, other than its rights, it must be actimghe
public interest.

(3) A request contemplated in subsection (1) itketua request for access to a record
containing personal information about the requestéhe person on whose behalf the request is made.
24 Criminal Procedure Act 51 of 1977
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(@) any act performed, with or without a particulaemt, by or on
instructions or with permissions, express or inghligiven by a director or servant of that
corporate body; and

(b) the omission, with or without a particular inteoftany act which
ought to have been but was not performed by onsimuctions given by a director or
servant of that body corporate in the exercise®pbwers or in the performance of his
duties as such director or servant or in furtheangndeavouring to further the interest of
that corporate body, shall be deemed to have bedormed (and with the same intent, if
any) by that corporate body or, as the case matpliggve been an omission (and with
the same intent, if any) on the part of that coapmbody.

Section 332 further deals with crimes committed imembers belonging to an
association. Section 332(7) provides that when enlnee of an association of persons,
other than a corporate body, has, in carrying enbilisiness or affairs of that association
or in furthering or in endeavouring to furtheriit$erests, committed an offence, whether
by the performance of any act or by the failurgpéoform any act, any person who was,
at the time of the commission of the offence, a mmemnof that association, shall be
deemed to be guilty of the said offence, unlegsprroved that he did not take part in the
commission of the offence and that he could noeharevented it: Provided that if the
business or affairs of the association are goveanembntrolled by a committee or other
similar governing body, the provisions of this sediton shall not apply to any person
who was not at the time of the commission of tHferafe a member of that committee or
other body.

Since a partnership is not a separate legal emtiber South African law it is arguable
that a member of a partnership could be chargeerutice provisions of the Section
332(7) in his individual capacity. A similar proios is found in Section 143 of the
Insolvency Act® which provides that any person, who is or was amber of a
partnership and has done or omitted to do an aatelation to the affairs of the
partnership that constitutes an offence undernbkelvency Act, shall be deemed to have
committed an offence and could be charged personall

4. What type sanctions are applied to business etiis, as opposed to natural
persons?

In terms of Section 332(5) of the Criminal Proceddct, when an offence has been
committed, whether by the performance of any adbythe failure to perform any act,
for which any corporate body is or was liable tog@mcution, any person who was, at the
time of the commission of the offence, a directoservant of the corporate body shall be
deemed to be guilty of the said offence, unlegsproved that he did not take part in the
commission of the offence and that he could noeharevented itand shall be liable to
prosecution therefore, either jointly with the corporate body or apart therefrom,
and shall on conviction be personally liable to pushment therefore. [Emphasis
added].

25 Act 24 of 1936
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In the case of th&tate vs Shabir Shaik and 11 corporate accusg8Mr. Shaik and the
corporate accused were each charged with varioustsof corruption, theft and fraud.
Shaik was charged in his personal capacity and e&cde corporate accused was
represented by him as he was a director of eattheai. All three offences fall within the
ambit of the Criminal Law Amendment Aétwhich introduces minimum sentences in
respect of specific offencé®.Part Il of Schedule 2 of the Act makes the minimum
sentence applicable in the instance of any offealzging to exchange control, extortion,
fraud, forgery, uttering, theft, or an offence iarPl to 4, or section 17, 20 or 21 (in so
far as it relates to the aforementioned offencdsCloapter 2 of the Prevention and
Combating of Corrupt Activities Act, 2004-

(@) involving amounts of more than R500 000,00;

(b) involving amounts of more than R100 000,00jtifs proved that the
offence was committed by a person, group of perssyrglicate or any enterprise acting
in the execution or furtherance of a common purmwssnspiracy; or

(©) if it is proved that the offence was commitiegl any law enforcement
officer-

0] involving amounts of more than R10 000,00; or
(i) as a member of a group of persons, syndicat@any enterprise acting in the
execution or furtherance of a common purpose Os[@oacy .

The State alleged that Mr. Shaik and each of thgporate accused had a corrupt
relationship with the former Deputy President oti®oAfrica, Mr. Jacob Zuma, in that
they unlawfully and corruptly gave benefits whiclkere not legal due to Zuma, with the
intention to influence Zuma to commit and/or ommiyact in relation to his powers and
/or duties to further the interest of the accused/@ the entities associated with the
accused® The court found Shaik and all 11 corporate accugélly of all the charges
and passed sentence as follows:

As for Shaik, on two counts of corruption, the dosentenced him to 15 years
imprisonment of each count. On the count of frabd, was sentenced to 3 years’
imprisonment. However, the court allowed the onentmf corruption and the other of
fraud to run concurrently with the other count ofraption, effectively sentencing him to
15 years’ imprisonment.

As for the corporate accused, the court held ttoanh ftheir legal nature, the only penalty
that can be imposed on them is a fine. The cowok toto account the fact that some of

%6 Nkobi Holdings (Pty) Ltd; Nkobi Investments (Pty)dt&obfin (Pty) Ltd; Kobitech (Pty) Ltd;
Proconsult (Pty) Ltd; Pro Con Africa ConsultantsyjRittd; Clegton (Pty) Ltd; Kobitech Transport
Systems (Pty) Ltd; Floryn Investments (Pty) Ltd; Glegrinvestments (Pty) Ltd

2" Act 105 of 1997

8 Section 51(2) provides that notwithstanding arheotaw but subject to subsections (3) and (6), a
regional court or a High Court, including a Highu@ioto which a matter has been referred under
section 52 (1) for sentence, shall in respectéraon who has been convicted of an offence referre
to in-

@ Part Il of Schedule 2, sentence the persaihgrtase of-

0] a first offender, to imprisonment for a periodt less than 15 years;
(i) a second offender of any such offence, to isgotment for a period not less than 20 years;
and

a third or subsequent offender of any such offetecanprisonment for a period not less than 25 gear
29 As for the charge of fraud, the accused were @thtigat they unlawfully and with the intent to
defraud, falsely and to the prejudice, either ceglotential, of the shareholders and/or direcamd/or
accountants of the corporate accused, and/or thih 2drican Receiver of Revenue.
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the corporate accused before the court were dormvailst other corporate accused
assets were seized under the prevention of Orghn@eme Act 121 of 1998.
Consequently, the court imposed fines of betweer?R000.00 to R 1 million on some
of the corporate accused for the charge of cowapind fines of between R 33 000.00
to R 1.4 million for the charge of fraud.

5. What are the standards applied in your jurisdicton for attributing liability to
a business entity for the actions of individual seants?

a. What must one demonstrate in order to convince the
court that the actions of the servants of the busiss
entity to establish the guilt of the business? and,;

b. If, in order to find a business entity guilty of acrime,
the court must find that the business entity intendd
to carry out an activity that is a crime, how mustthe
prosecution demonstrate that such intent (mens rea)
was present?

C. What are the standards applicable in your jurisdicion
for attributing the criminal liability of a busines s
entity to the servants of the business entity?

The standards applied in South Africa for attribgtiiability to a business entity for
actions of individual servants is best describetth weference to case law. In the case of
State v South African Broadcasting Corporatiori® the Attorney-General appealed a
decision of a magistrate. The South African Broating Corporation (SABC) was
charged with contravening S 44(1)(e)(iv) of thesBnis Act 8 of 1959 in that it had
broadcast a photo of a prisoner during a news lasdvithout the consent of the
Minister of Prisons. Pursuant to Section 332(1thefCriminal Procedure Act, the
magistrate held that the employee responsible bedl ainlawfully (onregmatig) and
negligently (nalatig) and that the action was astean attempt at furthering the interest of
the respondent. The magistrate however found lieadi¢gree of the negligence of the
employee could not be determined and that it hdmbteegarded as slight. He held that
the legislature did not intend that in terms of pinevisions of s 332(1) of Act 51 of 1977
the slightest negligence on the part of the emm@ayas to be attributed to the juristic
person and in the light of the fact that the resieom had not itself been negligent and its
actions and control measures to prevent such ammee were reasonable it was
entitled to its discharge. The magistrate also doilmat the SABC was not negligent nor
did it act with intent.

On appeal to the Appellate Divisir(now the Supreme Court of Appeal), the court had
to consider whether it was the intention of thediedure to attribute fault and not only
intent of a director or servant as referred toect®n 332(1) to a juristic person.

301991 (2) SA 698 (W)
3L Ex Parte Minister van Justisie: In re S v Suid Kdense Uitsaaikorporasie 1992 (4) SA 804
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The court held that as far as fault is concerneginpt a state of mind or attribute such as
intent which is unique to the servant or directtwich could be projected to the juristic
person. It requires a judgment that, accordingojedtive criteria, has to be applied to
actions. In this instance fault is similar to unfalmess. Once the facts have been
determined, the court must, where it is relevastedain whether the specific action was
unlawful and negligent.

By way of illustration, the appeal court referredan instance where a juristic person is
charged with murder because of the action of rsatior or servant. In terms of S 332(1)
the action and intent (if there was intent) carattiebuted to the juristic person. The
unlawfulness of the action (e.g. absence of séé+e) is not something that attaches to
the person who commits it and consequently atifetto the juristic person. The same
applies to negligence. If there was no intent @ghrt of the servant or director only the
act of the director or the servant can be projetrdte juristic person. The juristic person
cannot be found guilty of murder as there was teninon the part of the director or
servant but the court would still have to decidgpehding on the nature of the action the
circumstances where under it occurred, whetheethvas unlawfulness and negligence.
If so, the juristic person could be guilty of cup@homocide. The result is not because
the unlawfulness and fault of the person committigact is projected on to the juristic
person but because any person, according to olgentiteria, committing this action
under these circumstances, act unlawful and neglige

Consequently, the standard for liability of a cogimn for the actions or omissions of its
servants or directors is merely to prove negligeorcéheir part and not intent.

6. Under your criminal law (penal code) what is thdegal standard for convicting
someone of being an accomplice to or aiding and altiag the commission of a
crime by another (complicity)? What is the legal sindard for convicting
someone of plotting with another to commit a crimécriminal conspiracy)?

Aiding and abetting is recognised in South Africaiminal law as complicity and a
person can be found guilty of beiag accomplice An accomplice is defined as
someone who takes part in the commission of theegrother than the perpetrator and
other than the accessory after the fact.

In order for a person to be liable as an accompiomebody else must have committed a
crime as the accomplice’s liability is of an acoegor dependent nature. Apart from the
accomplice’s own act and mens rea, there must b@®e an unlawful act committed by
someone else which corresponded with the definidicthe proscription of the relevant
crime, and was accompanied by the required mers fége perpetrator need not be tried
and convicted since it is sufficient that somebelle committed the crime as
perpetratof’ Furthermore, in order to be guilty as an acconeplicperson must commit
an act which amounts to a furthering of the crimmmitted by somebody elg&Lastly,

to be liable as an accomplice a person must irteally further the commission of a
crime by somebody else. Negligence is not sufficieRor instance, the shop assistance
who simply forgets to close the shop window propesitherefore not an accomplice in

32 3 Burchell & JJ Milton, Principles of Criminal Laluta & Co., Ltd 1991, at 349-350
% CR Snyman, Criminal Law,"2Editon, p. 266

*1d., at 267

%1d., at 269

%1d., at 269
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respect of a burglary which follows as a resulthitvill be an accomplice if he
intentionally left it open knowing that the burglavas planned’

Joubert JA has set out the legal standard for bainaccomplice in S v William$where
he described it as follows:

“... an accomplice is not a perpetrator or co-pegietr since he lacks the actus reus of
the perpetrator. An accomplice associates himgéihgly with the commission of the
crime by the perpetrator or co-perpetrator in tteknowingly affords the perpetrator or
co-perpetrator the opportunity, the means or thammation which furthers the
commission of the crime ...

According to general principles there must be ai@bsonnection between the
accomplice’s assistance and the commission ofriheedoy the perpetrator or co-
perpetrator. ...

He is ... liable as an accomplice to murder on tloeigd of his own conduct, either a
positive act or an omission, to further the commnis®f the murder, and his own fault,
viz the intent that the victim must be killed, ctegbwith the act (actus reus) of the
perpetrator or co-perpetrator to kill the victimawfully.”>°

In cases in other countries involving grave breadfehumanitarian law, plaintiffs have
tried to argue that it is enough simply to showt tha defendant was aware that the
perpetrator intended to commaitrime (although not a particular crime) and that the
defendant gave moral support, encouragement hetccontributed to the ultimate act
(actus reas) of the perpetrator. This is what is intendedhry doctrine of common
purpose. See the discussion below on common purpose

In the recent Second Circuit argument in the apadtbases, mention was made from the
bench that there is a U.S. Supreme Court casengidleat aiding and abetting will be
translated into the civil context only where thexgpecific statutory authority. In South
African law, the standard applicable in criminabgeedings for aiding and abetting does
not automatically translate as a standard in thiéa@ntext. The civil law standard in
South African law is that of balance of probabilityhere is no statutory provision for
aiding and abetting in the civil context.

As for criminal conspiracy, under South African law, a person can be condiofe
conspiracy even if no act of consummation is cdroet. In terms of Section 18(2) of the
Riotous Assembly Act 17 of 1956: Any person who-

(@) conspires with any other person to aid or prochieecommission of or
to commit; or
(b) incites, instigates, commands, or procures anyr @thieson to commit,

any offence, whether at common law or againsttatet@r statutory regulation, shall be
guilty of an offence and liable on conviction t@ ghunishment to which a person
convicted of actually committing that offence woublel liable.

Subsection 18(2)(b) of the Riotous Assembly Acbl71956, which speaks of “incites,
instigates, commands or procures . .. " is a@atie standard for complicity, not

371d., at 269
381980 (1) SA 60 (A)
AL 63
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conspiracy, as it was intended. However, it isegeary to further elaborate on
conspiracy in South African law. Before there caralconspiracy there must be an
agreement between at least two people to comnnitreecThe act consists in entering
into an agreement or as it is often held, theretines meeting of mind€.The parties
need not agree about the exact manner in whicbrihne is to be committed nor need
they know the identity of all other conspirator® should however be aware of their
existencé'!

The requirement of intention may be divided int@ womponents. By way of example,
firstly X must have the intention to conspire wéthother and secondly he must intend to
commit a crime or to assist in its commission. ThiuX sells Y an article which he
knows will be used by Y to commit a crime, his mknewledge is not sufficient ground
for construing a conspiracy. A conspiracy may bestwed only if a court is satisfied
that Y VXzaS also aware of X’'s knowledge. Only than one speak of a “meeting of
minds.’

Furthermore, South African domestic law also recaggmthe Doctrine of Common
Purpose. Where two or more people associate imayolawful enterprise, each will be
responsible for any act of his fellows which falthin their common design or objef.
The doctrine is almost exclusively applied to thene of murder. It is often difficult,
where a number of people acting together killedoYfind with certainty that the acts of
each of them contributed in causally to Y’s de#tlorder to overcome this difficulty, the
courts apply the doctrine of common purpose tdifate the conviction for murder of
each separate member of the grétiphe crucial requirement is that the persons miuist a
have had the intention to murder and to assiseo¢her in committing the murdét.
Once that is proved, the act of X, who actuallytstra killed Y, is imputed to Z, who
was a party to the common purpose and activelycegso himself with its execution,
even though a casual relationship between Z'srattYas death cannot readily be
proved?® It is however, only X’s act which is imputed torht X's mens rea. Z’'s

liability is based upon his own mens féa.

However, for Z to have a common purpose with oth@immit murder it is not
necessary that his intention to kill be preserhaform of dolus directus. It is sufficient
if his intention takes the form of dolus eventualisother words, if he foresees the
possibility that the acts of the participants withom he associates himself may result in
Y's death and reconciles himself to this possifit

The doctrine was recently expressed in the cotistital court case of S vs Thebus and
Another?® The appellants had been convicted in a High Caue count of murder and
two of attempted murder. They unsuccessfully apguetd the Supreme Court of Appeal.
In convicting the appellants the trial Court apgliee doctrine of common purpose.

“Supra 11, at 295
*1d., at 296

“21d., at 269

“3EJS Coertzn & AMSorgdrager, Ciminal Law Case Bo@@11Butterworths Professional Publishers
(Pty) Ltd., at 101,

*1d., at 258

*1d., at 259

“1d., at 259

“"1d., at 259

“81d., at 261

492003 (6)(SA 505(CC)
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The Constitutional Court held that, ordinarily,arconsequence crime, a causal nexus
between the conduct of an accused and the criroomequence was a prerequisite for
criminal liability. The doctrine of common purpogdspensed with the causation
requirement. Provided the accused actively assatiaith the conduct of the
perpetrators in the group that caused the deathatdhe required intention in respect of
the unlawful consequence, the accused would b&yaiithe offence. The principal
object of the doctrine of common purpose was tmicralise collective criminal conduct
and thus to satisfy the social need to control eraommitted in the course of joint
enterprises.

The phenomenon of serious crimes committed by cible individuals, acting in

concert, remained a significant societal scoungeohsequence crimes such as murder,
robbery, malicious damage to property and arsomad often difficult to prove that the
act of each person or of a particular person irgtieelp contributed causally to the
criminal result. Such a causal prerequisite fdrility would have rendered nugatory and
ineffectual the object of the criminal norm of commpurpose and made prosecution of
collaborative criminal enterprises intractable areffectual.

The doctrine of common purpose set a standardrmofral culpability. It defined the
minimum elements necessary for a conviction inir jcriminal enterprise. The standard
had to be constitutionally permissible. It could aojustifiably invade rights or
principles of the Constitution. Put differentlyethorm could only impose a form of
culpability sufficient to justify the deprivatiorf &ieedom without giving rise to a
constitutional complaint. However, once the culpgbhorm passed constitutional
muster, an appropriate deprivation of freedom wasssible.

According to the court, the definitional elementdhee minimum requirements necessary
to constitute a meaningful norm for a common-laimerwere unique to that crime and
were useful to distinguish and categorise crim@sn@on minimum requirements of
common-law crimes were proof of unlawful conduciminal capacity and fault, all of
which had to be present at the time the crime wasnaitted. Notably, the requirement of
causal nexus was not a definitional element ofyegeme. Thus, under the common law,
the mere exclusion of causation as a requiremellafity was not fatal to the criminal
norm.

The court held that common purpose did not amauantarbitrary deprivation of
freedom. The doctrine was rationally connectedhéolégitimate objective of limiting and
controlling joint criminal enterprise. It servedalipurposes in the criminal justice
system. Absent the rule of common purpose, albbtual perpetrators of a crime and
their accomplices would be beyond the reach otthminal justice system, despite their
unlawful and intentional participation in the conssion of the crime. Such an outcome
would not have accorded with the considerable salaiistaste for crimes by common
design. Group, organised or collaborative misdeédEk more harshly at the fabric of
society and the rights of victims than crimes p#gied by individuals. Effective
prosecution of crime was a legitimate, pressingasoeed. In practice, joint criminal
conduct often posed peculiar difficulties of pradthe result of the conduct of each
accused, a problem which hardly arose in the chae mdividual accused person. Thus
there was no objection to this norm of culpabiétyen though it bypassed the
requirement of causation.

The State was required to prove beyond a reasodahblat all the elements of the crime
charged under common purpose. When the doctriocerafnon purpose was properly
applied, there was no reasonable possibility that@used person could be convicted
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despite the existence of a reasonable doubt a&r torthis guilt. The common purpose
doctrine does not trench the right to be presumeddent.

According to the court the two principal criticismgainst the doctrine of common
purpose, namely that, in some cases, the requitephactive association had been cast
too widely or misapplied and that there were lesasive forms of criminal liability

short of convicting a participant in common purpase principal, did not render
unconstitutional the liability requirement of aiassociation. Consequently, the court
held that despite the evocative history of the igptibn of the doctrine of common
purpose in political and other group prosecutitims,common-law doctrine of common
purpose in murder did pass constitutional mustdrcad not, in the context of the present
case, require to be developed as commanded by2¥ &xhe Constitution.

7. Are there any other practical considerations ofactors that must be present
when the defendant in a criminal proceeding is a ksiness entity rather than a
natural person?

In the case of S v Vandenberg and Ottfatre court confirmed the principle that
knowledge of the director or board of directorgeserally imputed to the company.
However, where a director or directors of a compam@ycharged with defrauding the
company and are themselves participants to a dpaxgiceps criminis), then the
knowledge of the director or board of directoraas so imputed to the company. In that
case, the court held that it will not be easy tplaghis principle to the factual situation
of the case. The abstruseness of the whole situaoomes apparent, the court held,
when questions like the following are asked: If Wiexige of the falsity of a
representation is not to be imputed to the compasych a case, how is the
representation itself to be construed? Or, whenadinlent concealment on the part of a
board or directors is alleged, to whom on the camsabehalf can it be said that the
concealed facts were to be disclosed? The couttthat these are questions to which
there does not appear to be an answer.

Ill. Status of International Law/International Huma nitarian Law in your
Country's Legal Framework

8. Which international crimes have been incorporatéd into your domestic
criminal law? Please include any crimes enumerateith the Rome Statute of the
International Criminal Court such as genocide, warcrimes, crimes against
humanity, and other relevant instruments.

South Africa is a signatory of the Rome Statutéhefinternational Criminal Court In
order to give effect to the Statute under doméawig South Africa enacted the
IMPLEMENTATION OF THE ROME STATUTE OF THE INTERNATI  ONAL
CRIMINAL COURT ACT which came into force on 16 August 2002rior to the act
coming into force, South Africa had no municipaitdation on the subject of war crimes

01979 (1) SA208 (D)
L Act 27 of 2002
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or crimes against humanity and no domestic progewubf international crimes had
taken place in South AfricX.

Section 4(1) of the statute states that despitéharg/to the contrary in any other law of
the Republic, any person who commits a crime, ikygof an offence and is liable on
conviction to a fine or imprisonment, including inrgpnment for life, or such
imprisonment without the option of a fine, or batlfine and such imprisonment. The
crime referred is defined as genocide, crimes agammanity and war crimes.

Schedule 1 of the act defines the crimes of geegpcidmes against humanity and war
crimes in exactly the same manner in which it isngel in the Rome Statute of the
International Criminal Court

9. Do your country’s laws modify the provisions othe ICC Statute, such as
concepts of aiding and abetting and conspiracy ordbility of business entities
rather than only natural persons?

No

10. Do your criminal courts have jurisdiction overthose international crimes
that have not been incorporated into your domestitaw?

The international crimes of genocide, war crimed etmmes against humanity have all
been incorporated into domestic law through the®nent of the IMPLEMENTATION
OF THE ROME STATUTE OF THE INTERNATIONAL CRIMINAL OURT ACT.

11. May a business entity be prosecuted for interi@nal crimes in the courts of
your country, whether under domestic law or with rderence to international
law? If yes, under what circumstances?

As it stands, under the IMPLEMENTATION OF THE ROMHATUTE OF THE
INTERNATIONAL CRIMINAL COURT ACT, a business entityannot be prosecuted
for crimes as enumerated thereunder as the Actroakes provision for the prosecution
of natural persons.

IV. Alternative Mechanisms

12. Can you think of any bases in your country’s td law (civil law) for suing
individuals and /or business entities for violatios of international criminal law,
IHL, (whether or not incorporated into domestic law)?

A crime committed under the Implementation Act na#so be civilly actionable if it
resulted in a “delict” or a violation of a constitanal right. The starting point is the Bill

52 John Dugard International Law, A South Africanrdpective, 8 Edition 2005 (Juta), p. 196
%3 See Appendix “A”
> Section 4(3)
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of Rights which is incorporated into the Constitatof the Republic of South Africa,
the supreme law of the country. Section 7 stipsl#tat the Bill of Rights is the
cornerstone of democracy in South Africa and thanshrines the rights of all people in
the country and affirms the democratic values ohan dignity, equality and freedom.

The Bill of Rights does not only bind the legisi@uexecutive, judiciary and all organs

of stat&® but the provisions of the Bill of Rights also bindatural and juristic persons to
the extent that it is applicable, taking into aaaoilne nature of the right and the nature of
any duty imposed by the rightSection 8(2) uses the language of ‘a provisiothefBill

of Rights’ as opposed to ‘a right under the BilRaghts’ when it is applicable to a

natural or juristic person. In view hereof, it i3gsible and therefore quite reasonable that
some of the provisions of the Bill of Rights, whigive rise to criminal liability under the
Implementation statute, may apply to the conduet pfivate person or a juristic person.

It is perfectly conceivable that that the whereyg@ie individuals perpetrate or juristic
persons aid and abet crimes under the Implementatt such individuals or juristic
persons could very well be held liable for a delittaction based on an infringement or
violation of a plaintiff or class of plaintiffs’ gwstitutional rights. The crimes referred to
under the Implementation Act overlap with somehaf provisions under the Bill of
Rights which may apply to private or juristic persoThe provisions which may find
application to private and juristic persons arertgbt not to subject anyone to slavery,
servitude or forced labotfrand the right to freedom and security of a persgrich are
generally criminally punishable as crimes againshanity under the Implementation
Act when committed as part of a widespread or syatie attack directed against any
civilian population, with knowledge of the attack.

Any person or group of person would be entitleduosue such an action in terms of
section 38. Section 38 of the Bill of Rights statest:

Anyone listed in this section has the right to aggh a competent
court, alleging that a right in the Bill of Rightas been infringed or
threatened, and the court may grant appropriaief reicluding a
declaration of rights. The persons who may appreacburt are:

I. anyone acting in their own interest;
ii. anyone acting on behalf of another person who daactan their
own hame;
iii. anyone acting as a member of, or in the interesa afroup or
class of persons;
iv. anyone acting in the public interest; and
V. an association acting in the interest of its member

South African courts are already moving towardsrdwg constitutional damages for
violation of the Bill of Rights. Starting with thease of Fose v Minister of Safety and
Security® the Constitutional Court recognised that there maseason in principle why
‘appropriate relief’ should not include an awarddainages where such an award was
necessary to protect and enforce the rights caedamthe Bill of Rights. Such awards,

%5 Act 108 of 1996

*6 Section 8(1)

" Section 8(2)

%8 Section 13

591997 (3) SA 786 (CC)
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the Court held, were made to compensate person$adsuffered loss as a result of the
breach of a statutory right if, on a proper corgtoms of the statute in question, it was
the Legislature’s intention that such damages shbelpaid. However, in this instant
case, the Constitutional Court did not grant conspéan.

In the two cases dflodderfontein Squatters, Greater Benoni City Coundiand

Others v Modderklip Boerdery (Pty) Ltd andOthers and the President of the
Republic of South Africa and Others v Modderklip Beerdery (Pty) Ltd,*° the
Supreme Court of Appeal was seized with an appdicdor leave to appeal in both
matters. The respondent, Modderklip Boerdery (Btgl) was the owner of a farm on
which informal settlements of some 40 000 residbatsbeen established. The
Respondent brought an application relying on Secti®, 25, 41(1), 165(4) and 205 of
the Constitution wherein it sought an order conipglthe State to enforce eviction
orders which it previously obtained. The Responaeat successful in this enforcement
application. On appeal, the Supreme Court of Appeld that the Respondent’s right to
property was enshrined in Section 25 of the Cartgtit and that the court a quo in the
enforcement application had correctly found thatduatters’ refusal to obey the
eviction order amounted to a breach of that right.

The Supreme Court of Appeal held that the dutjhhefGovernment to protect its citizens’
rights included protecting them from damaging &gtshird parties and since in this
instance the State had failed in that duty in aenmtrespect the only appropriate relief
was to award constitutional damages to the Responlie to a breach of a
constitutionally entrenched right. The court héldttno other remedy was apparent.

V. Jurisdiction and related issues

13. On what bases do the courts of your country asg personal jurisdiction over
criminal and civil defendants?

High Courts in South African assert personal judason over civil and criminal
defendants by virtue of Section 19(1)(a) of therBape Court Act, 59 of 959. A
provincial or local division of the High Court (pieusly known as the Supreme Court)
shall have jurisdiction over all persons residindpeing in and in relation to all causes
arising and all offences triable within its areguwfsdiction and all other matters of
which it may according to law take cognizance.

In order to determine whether a court will havespeal jurisdiction to hear a matter in a
civil case for instance, there must be some sefiictconnection between the area within
which the court operates and the dispute befofgaherally speaking, the plaintiff is
dominus litis and has the power to choose the fosmare to pursue the action against
the defendant. The plaintiff is normally not deledrbecause he is not an incola himself.
However, the court will exercise its power over tlefendant provided there is some
connection between the court and the cause ofragtid has the necessary power over
the defendant, such as residence or domicilen&iance.

In the case ofesidence of natural personsand where residence is the connecting
factor, South African courts have refused to eqtrateding’ by mere physical presence

92004 (6) SA 40 (SCA)
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or residenc&' The Supreme Court of Appeal has laid down threwge principles for
the guidance of the courts in respect of residence:

(b) domicile and residence are not the same;
(c) a person may not have more than one residence aathe time; and
(d) a person cannot be said to reside at a place \iids temporarily visiting?

In the case oferblanche NO and Other v Damiji and Anothef?, the Cape High Court
held that although a person (the defendant) mag hawe than one residence for the
purposes of jurisdiction, a person could only residone place at any given moment.

The law governing theesidence of corporationgas Defendants) has been clarified and
recast by the Appellate Division in Bisonboard it Braun Woodworking Machinery
(Pty) Ltd®* In an early Appeal Court decision of Beckett &fmny v Kroomer Ltd®

the Court decided that a domestic corporation essa its principal place of business.
Generally, the principal place of business is tie@where the affairs of the company
are controlled, and this will often coincide wittetregistered office of the company.
Where the principal place of business and the iocaif the registered office do not
coincide, then the question arises whether the eoms resident in both these places or
in only one®®

In the Bisonboard case, the court dealt with thigial question when it had to decide
whether the Witwatersrand Local Division had julgson over a company (the
Defendant) which was incorporated in South Afriod ad a registered office in
Johannesburg (the place over which the Witwatedstacal Division had jurisdiction)
but whose principal place of business was in Trangkformer independent Apartheid
homeland and outside of the jurisdiction of thewditersrand Local Divisior?. The

court relied on a previously decided case of DBogrd John T Rennie & Co (Pty) Lt8.
Here the principal place of business of a compaay nw Durban and its registered office
in Johannesburg. The court in that case held liegplace of the registered office may
also be treated as a place of residence for thopas of jurisdiction. The appellate
division on the strength hereof concluded thatdmdstic South African company
“resides” where its registered office is.” The doalso held that the company might also
reside at its principal place of business. Thudgeursouth African law it is possible that a
company might reside at more than one pfdce.

ForsytH' is of the view that in the light of the decisioitiee Supreme Court of Appeal in
the case of Bisonboard Ltd v K Braun Woodworkingdkiaery (Pty) Ltd! holding that

®1 C F Forsyth, Private International Law! Edition, 2003 Juta & Co. Ltd 1990, at

®21d., at 165

632003 (5) SA 489 (C)

®1d., at 194

21912 AD 324

 Supra 1, at 194

®71d., at 194

681976 (3) SA 768 (W)

9 Supra 1, at 195

0 Christopher Forsyth is the leading authority oiv&e International Law and his textbook, Private
International Law is extensively relied on in Soéffinica on the question of conflicts of law.
1991(1) SA 482 (A)
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an artificial person can be resident in two plates,same should follow for natural
persons’?

Under the Companies Act, legal process may alsehbed at the registered office of a
corporation’®

As far agresidence of a foreign corporatioris concerned, if such a corporation has its
principal place of business in a South African ¢suarea of jurisdiction, it is submitted
that it should be regarded as residence thereothar words, it should be treated as if it
were a domestic corporatiéhHowever, where a foreign company does not have its
principal place of business in South Africa butawcts business in South Africa, case
law suggests that such activity may amount to ezsid but that ‘residence is recognised
only in regard to a dispute which turns upon a eafsaction arising out of the local
business activitie§.

Another connecting factor for a court to exercisespnal jurisdiction over a matter is by
virtue of causes of action (ratio jurisdictiorifs)n the case of ratio jurisdictionis, a South
African court will have jurisdiction over a matté&rfor example, the ratio delicti or the
ratio contractus occurred in its jurisdiction. Homg it is not enough for the court
merely to have jurisdiction b virtue of the cau$aation. The court must also exercise
some form of control over the defendant. The jucitsoh is incomplete if the Defendant
Is not a resident in the jurisdiction of that colmtorder for that court to have complete
jurisdiction over the matter (that is, both rativigdictionis and jurisdiction
confirmandam), a Plaintiff will have to apply fdret arrest of or attachment of the
goods of the Defendant (jurisdiction confirmandaff).

By way of an example, where an incola Plaifttiirings an action against a foreign
peregrinus Defendafftand the cause of action arose within the jurigaticof that court,
that is to say the ratio jurisdictionis arose witthe jurisdiction of that court, the Plaintiff
may apply for an order for the arrest of the Defaridr attachment of his goods in order
for the court to have complete jurisdiction oves thatter and the person or property of
the Defendant. The order for the arrest of the Ddd@t or the attachment of his property

2Supra 1, at 192

"% Section 170 of Act 61 0f 1973

1d., at 196

S ISM Inter Ltd v Maraldo & Another 1983 (4) SA 11P)(

5 Also known as the ground for jurisdiction, thatans to say a jurisdictional connecting factor

" This will be an arrest authorised by the courtivil proceedings where there is sufficient proof on
oath that a person is about to flee the jurisdictibthe court, hence being referred to as a waofan
arrest suspectus de fuga

"8 Ratio jurisdictionis refers to a court’s authotityhear a matter by virtue of the cause of action
before such a court. However, this form of jurisidic is not to be confused with jurisdiction
confirmandam which confirms the court with physigaisdiction over a person or his property. Such
jurisdiction takes the form of either attachmentaferson’s property or his or her physical arirest
order to exercise jurisdiction confirmandam ovet therson. Both forms of jurisdictions are required
in order for a court to have complet jurisdictiorenothe matter and Defendant

" An incola Plaintiff is someone who is either doiteid or resident in the court’s area of jurisdiatio
8 There is a distinction between a local peregrinefeBdant and a foreign peregrinus Defendant. A
local peregrinus Defendant is a person who is egvare of a division of the High Court in which a
plaintiff brings a lawsuit but who is an incolaafother division of the High Court in South Afrida.
the case of a foreign peregrinus Defendant, symrson is not domiciled or resident in any part of
South Africa.
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is for the court to strengthen and confirm jurisidic its jurisdiction, hence it being
referred to as jurisdiction confirmandam.

Where the plaintiff is an incola, cause of actiomsa outside of the jurisdiction of the
court and the Defendant is a foreign Peregrinugisdnt, the plaintiff may apply to the
court for an order of arrest of the Defendant tacktment of his good$.Similarly, in

the case where the Plaintiff is a peregrine, thieedaant is a foreign peregrine and cause
of action arose in the jurisdiction of the couine fperegrine Plaintiff may apply to the
court for an order of arrest of or attachment efgoods of the Defendant.

However, where both the Plaintiff and Defendanéspmregrines and the cause of action
arose outside of the jurisdiction of the court, ¢beart will not have jurisdiction over the
matter even where the Plaintiff is able to effettarest of the Defendant or attachment
of his good$? The court will only exercise jurisdiction if thaase of action arose in its
area of jurisdiction. Hence, in the case of Siemadss Offshore Marine Engineering
Ltd® the Supreme Court of Appeal did not allow a |q@etegrine (an incola of the
Witwatersrands Local Division) seeking to sue &ign peregrine (an incola of the
United Kingdom) in the Eastern Cape Division t@eltt the Defendant’s property there
as there was no recognised ratio jurisdictioniheEastern Cape.

However, this unfairness toward peregrine plaistifhve been addressed through the
enactment of Section 19(1){¢pf the Supreme Court Act which allows for a foreig
peregrine to attach another foreign peregrine’p@ry anywhere in the Republic provide
that only the cause of action arose within thesgliation of the court. Where the cause of
action arose outside the jurisdiction of the cotlm, incola can secure the attachment of
the foreign peregrine’s property anywhere in theudic *

In terms of Section 326(1) of the Companies Acgrgexternal company shall appoint
and shall at all times have one or more persondamisin the Republic authorized by the
company to accept on its behalf service of proaeslsany notices required to be served
on the company, notwithstanding the provisionseatisn 712 Where a foreign
company does not have its principal place of bussime South Africa but conducts
business in South Africa, case law suggests tltdt activity may amount to residence
but that ‘residence is recognised only in regard thspute which turns upon a cause of
action arising out of the local business activities

8 Supra 1, at 209

1d., 210

831993 (3) SA 913 (A)

8 Subject to the provision of section 28 and the grsvgranted under Section 4 of the Admiralty
Jurisdiction Regulation Act, 1983 (Act no 105 oBB9, any High Court may

issue an order for attachment of property or afagsh person to confirm jurisdiction or order treest
suspectus de fuga also where the property or pemuwrerned is outside its area of jurisdiction but
within the Republic: Provided that the cause ofoscarose within its area of jurisdiction; and

where the plaintiff is resident or domiciled withita area of jurisdiction, but the cause of actiwose
outside its areas of jurisdiction and the propertperson concerned is outside its area of juristic
issue an order for attachment of property or aw€atperson to found jurisdiction regardless otven
in the Republic the property or person is situated.

8 Supra 1, at 212 -213

8 Section 71 provides that any notice, order orodoeument which by this Act may be or is required
to be served upon any company, including any eatexompany, may be served by delivering it at or
sending it by registered post to the registereid®fbr postal address of the company.
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Courts have jurisdiction in cases where eithepta@tiff or the defendant is a resident
where the cause of action arises in the jurisdictio

If both plaintiff and defendant are residents & plwrisdiction, the court may hear a cause
of action that arose outside of the jurisdictidrhe court will have power by virtue of the
presence of the Defendant in its jurisdiction. ®&&c19(1) of the Supreme Court Act
provides that ‘A provincial or local division shalave jurisdiction over all persons
residing or being in and in relation to all cauaasing and all offences triable within its
area of jurisdiction and all other matters of whiichnay according to law take
cognizance.’ In this instance, residence or domicflthe Defendant is the connecting
factor as opposed to the cause of action. The Dafars the incola of the court’s area of
jurisdiction.

It is different if the Defendant was not residenthe court's area of jurisdiction. If only
the Plaintiff is resident in the court's area afgdiction, but the cause of action arose
outside of the court's jurisdiction and the Defertda not to be found within the court's
area of jurisdiction, then the Plaintiff will hat@ apply for an order of arrest of the
peregrine Defendant or attachment of his goodgh®court to have jurisdiction.

A human rights case that occurs in a foreign cqumizy be brought in South Africa. It

is certainly possible for such a case to be brobgfdare a South African court provided
that the court has jurisdiction over the Defend#itere however, the Plaintiff and
Defendant are not resident or domiciled in the t®area of jurisdiction and the cause of
action did not arise within its jurisdiction, thére court will have no jurisdiction to hear
the matter.

Should the court have jurisdiction by virtue of thefendant being resident or domiciled
there, a further question that the court will beeg with would be choice of law that
would be applicable. South African authorities ansettled as to whether there law
where the delict took place (lex loci delicti conssi) should apply or application of the
proper law, which is based upon the law with magtificant connection with the chain
of acts and consequences

14. When parent and subsidiary entities are involwein a multinational setting,
how does a court assert personal jurisdiction oveparents or subsidiaries located
out of country? What are the standards for overconmg limitations on
jurisdictions over business entities within a multhational corporation?

South Africa does not provide for a different jdittional regime for asserting personal
jurisdiction over parents of subsidiary companaesated outside of the country.
Jurisdiction over domestic and foreign corporatjonmespective of whether they are
parents of subsidiaries located outside of SoutitAfare dealt with according to the
answer given in 13 above. A subsidiary cannotrbedht into a case by virtue of the
actions of its parents and vice versa.

15. How may a court attribute the actions of a subdiary to a parent business
entity, i.e. “pierce the corporate veil”?
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The expression “lifting the corporate veil” doeg appear in the Companies Act and has
no single, clear meaniffg However, the court has laid down some generatipies

which will affect the way in which a South Africaourt will consider the actions of a
subsidiary and attribute it, if necessary to a pabeisiness entity. In the case of Cape
Pacific Ltd v Lubner Controlling Investments (Phtii®® the court held:

A court has no general discretion simply to disrdgacompany’s legal personality
whenever it considers it just to do so;

A court should not lightly disregard a company’pa@te personality but should strive to
give effect to and uphold it;

Where fraud, dishonesty or other improper condaiébiind to be present, the need to
preserve the company’s separate personality waaue to be balanced against policy
considerations in favour of piercing the corponaé. A court will then be entitled to

look to substance rather than form and see whétleee has been ‘a misuse of corporate
personality, to disregard [the company’s separatparate personality] and attribute
liability where it should rightly lie.

It is not necessary that ‘a company should have beaceived and founded in deceit,
and never have been intended to function genuesely company, before its corporate
personality can be disregarded.’ If a company whels legitimately established and
operated is misused in a particular instance tpgieate a fraud, or for a dishonest or
improper purpose, its separate legal personalitybeadisregarded in relation to the
transaction in question in order to fix the indivad or individuals responsible with
liability, while giving full effect to the compang’separate personality in other respects.

One cannot pierce the corporate veil by bringmg parent or a subordinate that is not
otherwise subject to the court's jurisdiction.

16. What types of actions (civil and criminal) migh be asserted against a
business entity with respect to activities taking lace outside of your jurisdiction
by a business entity over which your courts have jisdiction?

The Prevention and Combating of Corrupt Activithes®® provides for extraterritorial
jurisdiction in respect of the offence of corruptiand offences relating to corrupt
activities. Section 35(1) provides that even if #lité alleged to constitute an offence
under this Act occurred outside the Republic, atolithe Republic shall, regardless of
whether or not the act constitutes an offenceepthce of its commission, have
jurisdiction in respect of that offence if the pmigo be charged-

(@) is a citizen of the Republic;
(b) is ordinarily resident in the Republic;

(c) was arrested in the territory of the Repulwicin its territorial waters or on board
a ship or aircraft registered or required to basteged in the Republic at the time the
offence was committed,;

87 RC Williams, Concise Corporate and Partnership L2&f\Edition, 1997, p.96
81995 (4) SA 790 (A)
% Act 12 of 2004
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(d) is a company, incorporated or registered ak sader any law, in the Republic;
or

(e) any body of persons, corporate or unincorpdratethe Republic.

In terms of Section 35(2) any act alleged to caugtian offence under this Act and
which is committed outside the Republic by a perstimer than a person contemplated in
subsection (1), shall, regardless of whether otm®tct constitutes an offence or not at
the place of its commission, be deemed to have beemitted also in the Republic if
that-

(@) act affects or is intended to affect a pubbdyg a business or any other person in
the Republic;

(b) person is found to be in South Africa; and

(© person is for one or other reason not extrddie South Africa or if there is no
application to extradite that person.

Any offence committed in a country outside the R¥jouas contemplated in subsection
(1) or (2) of Section 35, is, for the purpose dedining the jurisdiction of a court to try
the offence, deemed to have been committed-

(@) at the place where the accused is ordinardideat; or
(b) at the accused person's principal place oinegsi

There are numerous offences in respect of coretptites which constitute an offence
under this Act. These are offences in respect olipb activities relating to specific
persons such as public offic&tsoreign public officials’> members of legislative
authority?? judicial officers® and member of the prosecuting authotftn extract of
thereof is included as Annexure "A" hereto.

The Act defines the general offence of corruptisraay person who directly or
indirectly-

(@) accepts or agrees or offers to accept anyfigedton from any other person,
whether for the benefit of himself or herself or floe benefit of another person; or

(b) gives or agrees or offers to give to any off@son any gratification, whether for
the benefit of that other person or for the berwfanother person, in order to act,
personally or by influencing another person soctpia a manner-

(1) that amounts to the-

(aa) illegal, dishonest, unauthorised, incompletdyiased; or

% Section 4
%1 Section 5
92 Section 7
% Section 8
% Section 9
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(bb)  misuse or selling of information or materiafjaired in the course of the,
exercise, carrying out or performance of any powdugies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;

(i)  that amounts to-

(aa) the abuse of a position of authority;

(bb)  a breach of trust; or

(cc) the violation of a legal duty or a set ofesl
(i)  designed to achieve an unjustified result; or

(iv)  that amounts to any other unauthorised or improphrcement to do or not to do
anything, is guilty of the offence of corruption.

Furthermore, the Act makes it an offence wherepergon, knowing that property or any
part thereof forms part of any gratification whislthe subject of an offence in terms of
the Act, directly or indirectly, whether on behaffhimself or herself or on behalf of any
other person, enters into or causes to be entete@dny dealing in relation to such
property or any part thereof or uses or causes wsbd, or holds, receives or conceals
such property or any part therédlt is also an offence for any person who attempts,
conspires with any other person, or aids, abedsides, incites, instigates, instructs,
comgrglands, counsels or procures another persoonioit an offence in terms of this
Act.

The Republic has anti-money laundering laws thaliit bribery of foreign officials.

The Financial Intelligence Centre Attvas enacted to establish a Centre whose principle
objective is to assist in the identification of f@ceeds of unlawful activities and the
combating of money laundering activities and tin@ricing of terrorist and related
activities. To achieve this objective, the Centgstn

(@) process, analyse and interpret informationlassa to it, and obtained by it, in
terms of this Act;

(b) inform, advise and cooperate with investigatmghorities, supervisory bodies,
the South African Revenue Service and the intelligeservices;

(c) monitor and give guidance to accountable iastihs, supervisory bodies and
other persons regarding the performance by thetimeaf duties and their compliance
with the provisions of this Act;

(d) retain the information referred to in paragréghin the manner and for the period
required by this ACE.

% Section 20

% Section 21

97 Act 38 of 2001
% Section 4
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In order to achieve its objective, the Act estdidsa Money Laundering Advisory
Councif® who must on the Minister's request or at its omitiditive, advise the Minister

on policies and best practices to identify the peats of unlawful activities and to
combat money laundering activities, advise the f@etincerning the performance by the
Centre of its functions.

Chapter 3 of the Act provides that an accountatsigtution® may not establish a
business relationship or conclude a single trarmsaatith a client unless it has taken the
prescribed steps to identify that person or cltéhtin terms of Section 22 whenever an
accountable institution establishes a businessiar&hip or concludes a transaction with
a client, whether the transaction is a single tatisn or concluded in the course of a
business relationship which that accountable utgtih has with the client, the
accountable institution must keep record of-

(@) the identity of the client;

(b) if the client is acting on behalf of anothergmn-

% section 18
100| |ST OF ACCOUNTABLE INSTITUTIONS

1. An attorney as defined in the Attorneys Act, 49&ct 53 of 1979).

2. A board of executors or a trust company or ahgroperson that invests, keeps in safe
custody, controls or administers trust propertyhimithe meaning of the Trust Property Control Act,
1988 (Act 57 of 1988).

3. An estate agent as defined in the Estate AgectislA76 (Act 112 of 1976).

4, A financial instrument trader as defined in Eieancial Markets Control Act, 1989 (Act 55 of
1989).

5. A management company registered in terms oftiieTrusts Control Act, 1981 (Act 54 of
1981).

6. A person who carries on the 'business of a mn#efined in the Banks Act, 1990 (Act 94 of
1990).

7. A mutual bank as defined in the Mutual Banks, A®93 (Act 124 of 1993).

8. A person who carries on a 'long-term insurancgriess' as defined in the Long-Term
Insurance Act, 1998 (Act 52 of 1998), includingimsurance broker and an agent of an insurer.

9. A person who carries on a business in respaghih a gambling licence is required to be
issued by a provincial licensing authority.

10. A person who carries on the business of dealifigreign exchange.

11. A person who carries on the business of lendiogey against the security of securities.

12. A person who carries on the business of rengénvestment advice or investment broking

services, including a public accountant as defingtie Public Accountants and Auditors Act, 1991
(Act 80 of 1991), who carries on such a business.

13. A person who issues, sells or redeems tragettbeques, money orders or similar
instruments.

14. The Postbank referred to in section 51 of thed@&ervices Act, 1998 (Act 124 of 1998).
15. A member of a stock exchange licensed undestihek Exchanges Control Act, 1985 (Act 1
of 1985).

16. The Ithala Development Finance Corporation Lidhite

17. A person who has been approved or who fallsim# category of persons approved by the
Registrar of Stock Exchanges in terms of secti¢h) 4a) of the Stock Exchanges Control Act, 1985
(Act 1 of 1985).

18. A person who has been approved or who fallsimé category of persons approved by the
Registrar of Financial Markets in terms of sectiofl) (a) of the Financial Markets Control Act, 298
(Act 55 of 1989).

19. A person who carries on the business of a mosmaitter.

101 section 21
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(1) the identity of the person on whose behalf¢hent is acting; and
(i)  the client's authority to act on behalf of tlmher person;
(©) if another person is acting on behalf of therdt

0] the identity of that other person; and

(i) that other person's authority to act on bebfthe client;

(d) the manner in which the identity of the persaeferred to in paragraphs (a), (b)
and (c) was established;

(e) the nature of that business relationship arstation;
) in the case of a transaction-

0] the amount involved; and

(i) the parties to that transaction;
(9) all accounts that are involved in-

(1) transactions concluded by that accountabletut&in in the course of that
business relationship; and

(i)  that single transaction;

(h) the name of the person who obtained the infiomaeferred to in paragraphs (a),
(b) and (c) on behalf of the accountable instituti@and

(1) any document or copy of a document obtainethieyaccountable institution in
order to verify a person's identity in terms oftgec21 (1) or (2).

(2) Records kept in terms of subsection (1) maitdy in electronic form.

In terms of Section 23 an accountable institutiarsttkeep the records referred to in
section 22 which relate to-

(@) the establishment of a business relationsbipatfleast five years from the date
on which the business relationship is terminated;

(b) a transaction which is concluded, for at |d@ast years from the date on which
that transaction is concluded.

The Private Security Industry Regulation Résimilarly provides for extra-territorial
jurisdiction. In terms of Section 39(1) any act stitnting an offence in terms of this Act
and which is committed outside the Republic by segurity service provider, registered
or obliged to be registered in terms of this Astdeemed to have been committed in the
Republic. Acts constituting an offence under thet laclude improper conduct in terms
of section 29 for which improper conduct proceedintay be instituted against a security

102 Act 56 0f 2001
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service provider or other person who employs ar#gafficer, on account of an
allegation of improper conduct, whether such impragpnduct was allegedly committed
within or outside the borders of the Republic.

For the purpose of determining the jurisdictioraafourt to try the offence, the Act
deemed such acts to have been committed-

(@) at the place where it was actually committed,;
(b) at the place where the accused is resident; and
(c) at the place where the accused conducts Hisrdousiness.

It is a crime for a person to transfer the proceddscrime to or through one of the listed
"accountable institutions.” An "accountable indt@n" is required to report suspicious
activity. Section 29 of the FICA provides:

(1) A person who carries on a business or is imgghaf or manages a business or who is
employed by a business and who knows or ought ned$pto have known or suspected
that-

(@) the business has received or is about to re¢ka/proceeds of unlawful activities
or property which is connected to an offence rnetpto the financing of terrorist and
related activities;

(b) a transaction or series of transactions to wthe business is a party-

(1) facilitated or is likely to facilitate the trafer of the proceeds of unlawful
activities or property which is connected to arenffe relating to the financing of
terrorist and related activities;

(i) has no apparent business or lawful purpose;

(i)  is conducted for the purpose of avoiding gigirise to a reporting duty
under this Act;

(iv)  may be relevant to the investigation of answa or attempted evasion of
a duty to pay any tax, duty or levy imposed byd&gion administered by
the Commissioner for the South African Revenue iSenor

(v) relates to an offence relating to the finanafigerrorist and related
activities; or

(c) the business has been used or is about todokimisny way for money laundering
purposes or to facilitate the commission of anraféerelating to the financing of terrorist
and related activities, must, within the prescripedod after the knowledge was
acquired or the suspicion arose, report to ther€ehé grounds for the knowledge or
suspicion and the prescribed particulars concertiagransaction or series of
transactions.

(2) A person who carries on a business or is imgghaf or manages a business or who is
employed by a business and who knows or suspegits tinansaction or a series of
transactions about which enquiries are made, mé#yat transaction or those transactions
had been concluded, have caused any of the conseegueeferred to in subsection (1)
(@), (b) or (c), must, within the prescribed peradter the knowledge was acquired or the
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suspicion arose, report to the Centre the groumdhé& knowledge or suspicion and the
prescribed particulars concerning the transacticgedes of transactions.

(3) No person who made or must make a report mgeaf this section may disclose that
fact or any information regarding the contentsrof auch report to any other person,
including the person in respect of whom the reoorr must be made, otherwise than-

(@) within the scope of the powers and duties af grerson in terms of any
legislation;

(b) for the purpose of carrying out the provisiomshis Act;

(c) for the purpose of legal proceedings, includang proceedings before a judge in
chambers; or

(d) in terms of an order of court.

(4) No person who knows or suspects that a réyastoeen or is to be made in terms
of this section may disclose that knowledge or ®ump or any information regarding the
contents or suspected contents of any such repartyt other person, including the
person in respect of whom the report is or is tonaele, otherwise than-

(@) within the scope of that person's powers arigéglin terms of any legislation;
(b) for the purpose of carrying out the provisiofshis Act;

(c) for the purpose of legal proceedings, includang proceedings before a judge in
chambers; or

(d) in terms of an order of court.

Section 52 of the Act makes it an offence for atpaatable institution not to report a
suspicious or an unusual transction.

The records that accountable institutions keeppen to inspection by a governmental
authority. Firstly, an accountable institutioroldiged to keep records of persons with
whom it establishes a business relationsfiffhose records must be kept for a period of
not less than 5 years from the date the businéstoreship is terminated and 5 years
from the date a transaction was conclutféd.

Section 26 governs the Financial Intelligence Gesitaccess to the records. The section
reads:

(1) An authorised representative of the Centredeasss during ordinary
working hours to any records kept by or on beh&éroaccountable institution in terms
of section 22 or section 24, and may examine, neakmcts from or copies of, any such
records.

(2) The authorised representative of the Centrng ewcept in the case of records
which the public is entitled to have access tor@sge the powers mentioned in
subsection (1) only by virtue of a warrant issuedhambers by a magistrate or regional

103 Section 22
104 Section 23

33



magistrate or judge of an area of jurisdiction wittvhich the records or any of them are
kept, or within which the accountable institutiaanducts business.

(3) A warrant may only be issued if it appearthi® judge, magistrate or regional
magistrate from information on oath or affirmatibiat there are reasonable grounds to
believe that the records referred to in subse¢tidmay assist the Centre to identify the
proceeds of unlawful activities or to combat mofayndering activities.

(4) A warrant issued in terms of this section roagitain such conditions
regarding access to the relevant records as tige judagistrate or regional magistrate
may deem appropriate.

(5) An accountable institution must without detaye to an authorised
representative of the Centre all reasonable assistaecessary to enable that
representative to exercise the powers mentionsdbsection (1).

d) Can a person who is harmed by money launderiagvictims of a crime whose
money is laundered) bring a civil action againsaacountable person who facilitates the
transfer?

The Act does not provide for such a course of actBuch a victim will have to pursue
an ordinary civil remedy against such an accourtpbtson or institution, having to
prove all the elements of a delict.

2. Is there a civil cause of action against a sgcservice provider who breaches
the Private Security Industry Regulation Act?

The Act does not explicitly provide for such a reipeHowever, a plaintiff would have
to pursue the usual course of common law civiloactigainst such a service provider.

3. Counterfeiting (S.A currency) slavery, etc.ohumitted extraterritorially, may it
be punished in South Africa?

The Prevention of Counterfeiting of Currency Ad,df 1965 provides for the prevention
of the counterfeiting of coin and the forging areaihg of banknotes. The Act is short and
| have included the text thereof as an annexuretbeection 3 of the Act deals with
extradition of a person to the Republic in respéd¢he counterfeiting of currency.

As for slavery, the Implementation Act would be liggble. A South African court will
have jurisdiction by virtue of Section 4 of the lleymentation Act, where a person is
guilty of an offence under the Implementation Aaft\{hich slavery is part of) and

a) that person is a South African citizen; or

(b) that person is not a South African citizen isugrdinarily resident in the
Republic; or

(c) that person, after the commission of the crim@yesent in the territory of the
Republic; or

(d) that person has committed the said crime agaiS®uth African citizen or
against a person who is ordinarily resident inRlepublic.
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As for piracy, two Acts in the Republic are of inmfamce. The one is the Defence Act 42
of 2002 which in terms of Section 24 thereof pregds follows:

(1) For purposes of this Act, piracy is-

(@) any illegal act of violence or detention, oy act of depredation, committed for
private ends by the crew, including the Mastetherpassengers of a private ship
or a private aircraft, and directed-

0] on the high seas, against another ship orafiraor against persons or property on
board such ship or aircratft;

(i) against a ship, aircraft, persons or propertg place outside the jurisdiction of
any state;

(b) any act of voluntary participation in the ogera of a ship or of an aircraft with
knowledge of facts making it a ship or aircraft monplated in subsection (1); and

(c) any act of inciting or of intentionally fac#iting an act contemplated in paragraph
(a) or (b).

(2) Any act of piracy committed by the crew of arghip or military aircratft,
government ship or government aircraft which hasimmed and taken control of such
ship or aircraft, must for purposes of this secherregarded as having been committed
by the crew of a private ship or aircraft.

(3) Any person who commits an act of piracy idtgwf an offence, which may be
tried in any court in the Republic designated g/ Ehrector of Public Prosecutions and,
upon conviction, is liable to a fine or to imprisnent for any period, including life
imprisonment.

In terms of Section 25(1) of the Defence Act, diicef of the Defence Force may seize a
ship or aircraft and the property on board, andstrany person on board, in accordance
with articles 105 and 107 of UNCLOS. In terms ott&® 25(3) any person who
commits an act of piracy is guilty of an offencéyigh may be tried in any court in the
Republic designated by the Director of Public Pcasens and, upon conviction, is liable
to a fine or to imprisonment for any period, indghgllife imprisonment.

The other Act is the Admiralty Jurisdiction RegidatAct 105 of 1983. A maritime
claim means any claim for, arising out of or reigtto, amongst other, piracy, sabotage
or terrorism relating to property mentioned in gatB8 (5), or to persons on any ship.
Section 3(5) states that an action in rem (an acgainst the property) shall be instituted
by the arrest within the area of jurisdiction of ttourt concerned of property of one or
more of the following categories against or in exgf which the claim lies:

(@) The ship, with or without its equipment, fuumi, stores or bunkers;

(b) the whole or any part of the equipment, funm@fistores or bunkers;

(c) the whole or any part of the cargo;

(d) the freight;

(e) any container, if the claim arises out of dates to the use of that container in or
on a ship or the carriage of goods by sea or bgmaherwise in that container;

() a fund.
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17. If plaintiffs wanted to sue a business entityniyour jurisdiction, what are
some of the jurisdictional and procedural obstaclethat they (and their lawyers)
might face?

Refer to the answers to Questions 13 and 18

18. Do the civil courts of your country sometimes &ktline to exercise jurisdiction
over matters where the events occurred in anotherozintry and/or the majority
of witnesses and the bulk of other evidence is oudg of your country, thereby
making it more convenient for the parties to litigae in the courts of another
jurisdiction (sometimes referred to as the doctrineof forum non conveniens)?

According to the legal authorities, it is uncertainether the doctrine of forum non
conveniens forms part of South African I&%WHowever, at least in one instance the
Appeal Court in the case Bftate Agents Board v Lek® held that in the present
context of our unitary judicial system of havingeddupreme Court with different
divisions ... convenience and common sense, are,alige valid considerations in
deteréng)i?ning whether a particular Division has jdicsion to hear and determine the
cause.

Forsyth suggests that convenience factors ang/tieedf policy considerations associated
with the forum (non) conveniens have previouslyrbagiculated in our law on many
occasion’® Section 9(1) of the Supreme Court Act provides ifaén any civil
proceedings instituted in a provincial or localigiion, it appears to the court that the
matter may be more conveniently or fitly heard etedmined, in another division, the
court seized of the matter may, on application iy arty (and after hearing all the other
parties) order the removal to another colitthe defence of lis alibi pendens also
operates to prevent a plaintiff from suing whenceexlings have already been instituted
in another court. Furthermore, if both the Plafraiid the Defendant are peregrines of
South Africa, the court will not assume jurisdictionless the cause of action arose
within the area of its jurisdictioh®

In the case oMaritime & Industrial Services Ltd. v Marcierta Com pania Naviera
SA™ the court held that “there seems to be no goasbrewhy by mere attachment
peregrine defendants should be put to the incoeweri and expense of defending
actions in South African courts at the instancparkegrine plaintiffs, and why, in the
process, the time of South African courts and Statds should be taken up with the
dispute which are unconnected with South Africa laetlveen persons who have no
connection with South Africa.

19. Are there any checks and balances on prosecui@rdiscretion or decision
making (e.g. when a prosecutor declines to prose@it case, are there any
measures in place to review his or her decision @n appeals mechanism?)

% gypral, Id., at 174
1961979 (3) SA 1048
0714d., at 174

1819, at 174

19914., at 175

101d., at 175

1111969 (3) SA 28 (D)
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No. However, in the instance where the State deslio prosecute private prosecution is
permissible. In terms of Section 7(1) of the CriatiRrocedure A¢t?in any case in

which an attorney-general declines to prosecutaricalleged offence any private person
who proves some substantial and peculiar intenetbta issue of the trial arising out of
some injury which he individually suffered in cogsence of the commission of the said
offence; a husband, if the said offence was corenhitt respect of his wife; the wife or
child or, if there is no wife or child, any of thext of kin of any deceased person, if the
death of such person is alleged to have been céuysie said offence; or the legal
guardian or curator of a minor or lunatic, if treedsoffence was committed against his
ward, may, either in person or by a legal repredesd, institute and conduct a
prosecution in respect of such offence in any coompetent to try that offence.

The Act provides for stringent requirements in extf private prosecution. Section

7(2) thereof provides that no private prosecutataurthis section shall obtain the process
of any court for summoning any person to answerdmayge unless such private
prosecutor produces to the officer authorized byt@issue such process a certificate
signed by the attorney-general that he has seestdtements or affidavits on which the
charge is based and that he declines to prosettite mstance of the State.

Furthermore, the attorney-general shall, in ang aasvhich he declines to prosecute, at
the request of the person intending to prosecuéatghe certificate. A certificate so
issued shall lapse unless proceedings in respéce afffence in question are instituted
by the issue of the process within three monthb@ftlate of the certificate.

A private prosecutor has to provide security asmeined by the Minister from time to
time in order to proceed therewith. Section 8 plesithat no private prosecutor shall
take out or issue any process commencing the prpaisecution unless he deposits with
the magistrate's court in whose area of jurisdictie offence was committed-

(@) the amount* the Minister may from time to tishetermine by notice in the
Gazette as security that he will prosecute thegehagainst the accused to a conclusion
without undue delay; and

(b) the amount such court may determine as sedorithe costs which may be
incurred in respect of the accused's defence tohlthgge.

However, an accused may, when he is called uppteta to the charge, apply to the
court hearing the charge to review the amount wipre the court may, before the
accused pleads-

(@) require the private prosecutor to deposit @dthitional amount as the court may
determine with the magistrate's court in whichghiel amount was deposited; or

(b) direct that the private prosecutor enter inte@gnizance, with or without
sureties, in such additional amount as the couyt dedermine.

In the case where a private prosecutor fails tgguote a charge against an accused to a
conclusion without undue delay or where a charghksisissed, the security shall be
forfeited to the State.

The following sections deal with the following asfgeof a private prosecution:
Section 10 Private prosecution in name of privatsgcutor

112 Act 51 of 1977
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(1) A private prosecution shall be instituted andaucted and all process in connection
therewith issued in the name of the private prosecu

(2) The indictment, charge-sheet or summons, asabe may be, shall describe the
private prosecutor with certainty and precision ahdll, except in the case of a body
referred to in section 8, be signed by such prdseau his legal representative.

(3) Two or more persons shall not prosecute irstmee charge except where two or
more persons have been injured by the same offence.

Section 11 Failure of private prosecutor to appear

(1) If the private prosecutor does not appear erdthy set down for the appearance of the
accused in the magistrate's court or for the tfidhe accused, the charge against the
accused shall be dismissed unless the court hegiréa believe that the private
prosecutor was prevented from being present byistances beyond his control, in
which event the court may adjourn the case toea Gdte.

(2) Where the charge is so dismissed, the accussdfarthwith be discharged from
custody and may not in respect of that charge bsegouted privately again but the
attorney-general or a public prosecutor with thesemt of the attorney-general may at
the instance of the State prosecute the accusegpect of that charge.

Section 12 Mode of conducting private prosecution

(1) A private prosecution shall, subject to theysions of this Act, be proceeded with in
the same manner as if it were a prosecution angiance of the State: Provided that the
person in respect of whom the private prosecusanstituted shall be brought before the
court only by way of summons in the case of a logaerrt, or an indictment in the case
of a superior court, except where he is under amagspect of an offence with regard to
which a right of private prosecution is vested iy &ody or person under section 8.

(2) Where the prosecution is instituted under secti (1) and the accused pleads guilty
to the charge, the prosecution shall be continadteainstance of the State.

Section 13  Attorney-general may intervene in pevatosecution

An attorney-general or a local public prosecutdingcon the instructions of the attorney-
general, may in respect of any private prosecudply by motion to the court before
which the private prosecution is pending to stofuather proceedings in the case in
order that a prosecution for the offence in questi@y be instituted or, as the case may
be, continued at the instance of the State, anddhs shall make such an order.

Section 14  Costs in respect of process

A private prosecutor, other than a prosecutor coptated in section 8, shall in respect of
any process relating to the private prosecution tpahe clerk or, as the case may be, the
registrar of the court in question, the fees pibsdrunder the rules of court for the
service or execution of such process.

Section 15  Costs of private prosecution

(1) The costs and expenses of a private prosesh#dl; subject to the provisions of
subsection (2), be paid by the private prosecutor.

(2) The court may order a person convicted uponvafe prosecution to pay the costs
and expenses of the prosecution, including thesarfsiny appeal against such
conviction or any sentence: Provided that the iows of this subsection shall not apply
with reference to any prosecution instituted anadeeted under section 8: Provided
further that where a private prosecution is ingtdiuafter the grant of a certificate by an
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attorney-general that he declines to prosecutalandccused is convicted, the court may
order the costs and expenses of the private prosecincluding the costs of an appeal
arising from such prosecution, to be paid by theeSt

Section 16 Costs of accused in private prosecution

(1) Where in a private prosecution, other thanas@cution contemplated in section 8,
the charge against the accused is dismissed acthesed is acquitted or a decision in
favour of the accused is given on appeal, the atisniissing the charge or acquitting the
accused or deciding in favour of the accused oeapmay order the private prosecutor
to pay to such accused the whole or any part ofdlsés and expenses incurred in
connection with the prosecution or, as the caselmayhe appeal.

(2) Where the court is of the opinion that a prvptosecution was unfounded and
vexatious, it shall award to the accused at higesgsuch costs and expenses incurred in
connection with the prosecution, as it may deem fit

Section 17  Taxation of costs

(1) The provisions of section 300 (3) shall applthweference to any order or award
made under section 15 or 16 in connection withscastl expenses.

(2) Costs awarded under section 15 or 16 shabvbedtaccording to the scale, in civil
cases, of the court which makes the award orgifatvard is made by a regional court,
according to the scale, in civil cases, of a magfists court, or, where there is more than
one such scale, according to the scale determiypndiaebcourt making the award.

Private prosecution is a fairly rare instance intS8dfrica.
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ANNEXURE “A” (Survey of Laws of South Africa)

Part 2
Offences in respect of corrupt activities relatiagpecific persons (ss 4-9)

Offences in respect of corrupt activities relatiagublic officers
(1) Any-
(@) public officer who, directly or indirectly, agpts or agrees or offers to accept any
gratification from any other person, whether fag tenefit of himself or herself or for the
benefit of another person; or
(b) person who, directly or indirectly, gives oregs or offers to give any
gratification to a public officer, whether for thenefit of that public officer or for the
benefit of another person,
in order to act, personally or by influencing arestherson so to act, in a manner-
(1) that amounts to the-

(aa) illegal, dishonest, unauthorised, incompletdiased; or
(bb)  misuse or selling of information or materiafjaired in the course of the,
exercise, carrying out or performance of any powdugies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;

(i)  that amounts to-

(aa) the abuse of a position of authority;

(bb)  a breach of trust; or

(cc) the violation of a legal duty or a set desy

(i)  designed to achieve an unjustified resuit; o

(iv)  that amounts to any other unauthorised or oppr inducement to do or not to do
anything, is guilty of the offence of corrupt adiies relating to public officers.

(2) Without derogating from the generality of sentR (4), 'to act' in subsection (1),
includes-

(@) voting at any meeting of a public body;

(b) performing or not adequately performing anyaidd functions;

(c) expediting, delaying, hindering or preventihg performance of an official act;
(d) aiding, assisting or favouring any particulargon in the transaction of any
business with a public body;

(e) aiding or assisting in procuring or preventing passing of any vote or the
granting of any contract or advantage in favouaof person in relation to the transaction
of any business with a public body;

M showing any favour or disfavour to any persemerforming a function as a
public officer;

(9) diverting, for purposes unrelated to thosewhbich they were intended, any
property belonging to the state which such offieereived by virtue of his or her position
for purposes of administration, custody or for afttyer reason, to another person; or

(h) exerting any improper influence over the derignaking of any person
performing functions in a public body.

Offences in respect of corrupt activities relatindoreign public officials

(1) Any person who, directly or indirectly givesagrees or offers to give any
gratification to a foreign public official, wheth&r the benefit of that foreign public
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official or for the benefit of another person, ier to act, personally or by influencing
another person so to act, in a manner-
(@) that amounts to the-

0] illegal, dishonest, unauthorised, incompletebiased; or
(i) misuse or selling of information or materiacuired in the course of the,
exercise, carrying out or performance of any powdugies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;
(b) that amounts to-

0] the abuse of a position of authority;

(i) a breach of trust; or

(i)  the violation of a legal duty or a set ofles;
(c) designed to achieve an unjustified result; or
(d) that amounts to any other unauthorised or ipg@randucement to do or not to do
anything, is guilty of the offence of corrupt adies relating to foreign public officials.

(2) Without derogating from the generality of sentR (4), 'to act' in subsection (1)
includes-

(@) the using of such foreign public official'ssarch other person's position to
influence any acts or decisions of the foreignestaitpublic international organisation
concerned; or

(b) obtaining or retaining a contract, businesaroadvantage in the conduct of
business of that foreign state or public internalmrganisation.

Offences in respect of corrupt activities relatioggents
Any-
(@) agent who, directly or indirectly-
(1) accepts or agrees or offers to accept anyfgratiion from any other person,
whether for the benefit of himself or herself or floe benefit of another person; or
(i) gives or agrees or offers to give to any paraay gratification, whether for the
benefit of that person or for the benefit of anofberson; or
(b) person who, directly or indirectly-
(1) accepts or agrees or offers to accept anyfgaiion from an agent, whether for
the benefit of himself or herself or for the behefianother person; or
(i)  gives or agrees or offers to give any graéfion to an agent, whether for the
benefit of that agent or for the benefit of anotherson, in order to act, personally or by
influencing another person so to act, in a manner-
(aa) that amounts to the-
(aaa) illegal, dishonest, unauthorised, incomplatdjased; or
(bbb) misuse or selling of information or mateaatjuired in the course of the,
exercise, carrying out or performance of any poyausies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;
(bb)  that amounts to-
(aaa) the abuse of a position of authority;
(bbb) a breach of trust; or
(ccc) the violation of a legal duty or a setwEs;
(cc) designed to achieve an unjustified result; o
(ee) that amounts to any other unauthorised or improplrcement to do
or not to do anything, is guilty of the offenceawmirrupt activities relating to agents.

Offences in respect of corrupt activities relatiagnembers of legislative authority
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(1) Any-
(@) member of the legislative authority who, dihgctr indirectly, accepts or agrees
or offers to accept any gratification from any atperson, whether for the benefit of
himself or herself or for the benefit of anothergom; or
(b) person who, directly or indirectly, gives oregs or offers to give any
gratification to a member of the legislative auttypmwhether for the benefit of that
member or for the benefit of another person,
in order to act, personally or by influencing arestherson so to act, in a manner-
(1) that amounts to the-
(aa) illegal, dishonest, unauthorised, incompletdiased; or
(bb)  misuse or selling of information or materiafjaired in the course of the,
exercise, carrying out or performance of any powdugies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;
(i)  that amounts to-
(aa) the abuse of a position of authority;
(bb)  a breach of trust; or
(cc) the violation of a legal duty or a set degy
(i)  designed to achieve an unjustified resuit; o
(iv)  that amounts to any other unauthorised or oppr inducement to do or not to do
anything, is guilty of the offence of corrupt adies relating to members of the
legislative authority.

(2) Without derogating from the generality of senti2 (4), 'to act' in subsection (1)
includes-

(@) absenting himself or herself from;

(b) voting at any meeting of;

(c) aiding or assisting in procuring or preventihg passing of any vote in;

(d) exerting any improper influence over the decignaking of any person
performing his or her functions as a member of; or

(e) influencing in any way, the election, desigoator appointment of any
functionary to be elected, designated or appoihted

the legislative authority of which he or she is @miver or of any committee or joint
committee of that legislative authority.

Offences in respect of corrupt activities relatiagudicial officers
(1) Any-
(@) judicial officer who, directly or indirectly caepts or agrees or offers to accept
any gratification from any other person, whethertf@ benefit of himself or herself or
for the benefit of another person; or
(b) person who, directly or indirectly, gives oregs or offers to give any
gratification to a judicial officer, whether fordtbenefit of that judicial officer or for the
benefit of another person, in order to act, peripoa by influencing another person so
to act, in a manner-
) that amounts to the-
(aa) illegal, dishonest, unauthorised, incompletdiased; or
(bb)  misuse or selling of information or materiajaired in the course of the,
exercise, carrying out or performance of any powdugies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;
(i)  that amounts to-
(aa) the abuse of a position of authority;
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(bb) a breach of trust; or
(cc) the violation of a legal duty or a set degy
(i)  designed to achieve an unjustified resuit; o
(iv)  that amounts to any other unauthorised or oppr inducement to do or not to do
anything, is guilty of the offence of corrupt adties relating to judicial officers.

(2) Without derogating from the generality of sentP (4), 'to act' in subsection (1)
includes-

(@) performing or not adequately performing a juitunction;

(b) making decisions affecting life, freedoms, tggtduties, obligations and property
of persons;

(c) delaying, hindering or preventing the perforceanf a judicial function;

(d) aiding, assisting or favouring any particulargon in conducting judicial
proceedings or judicial functions;

(e) showing any favour or disfavour to any persothe performance of a judicial
function; or

) exerting any improper influence over the demmismaking of any person,
including another judicial officer or a member bétprosecuting authority, performing
his or her official functions.

Offences in respect of corrupt activities relatiagnembers of prosecuting authority
(1) Any-
(@) member of the prosecuting authority who, diyect indirectly, accepts or agrees
or offers to accept any gratification from any atperson, whether for the benefit of
himself or herself or for the benefit of anothergos;
(b) person who, directly or indirectly, gives oregs or offers to give any
gratification to a member of the prosecuting autiipwhether for the benefit of that
member or for the benefit of another person,
in order to act, personally or by influencing arestherson so to act, in a manner-
(1) that amounts to the-

(aa) illegal, dishonest, unauthorised, incompletdiased; or
(bb)  misuse or selling of information or materiajiaired in the course of the,
exercise, carrying out or performance of any powdugies or functions arising out of a
constitutional, statutory, contractual or any otlegial obligation;

(i)  that amounts to-

(aa) the abuse of a position of authority;

(bb) a breach of trust; or

(cc) the violation of a legal duty or a set desy

(i)  designed to achieve an unjustified resuit; o

(iv)  that amounts to any other unauthorised or oppr inducement to do or not to do
anything, is guilty of the offence of corrupt adties relating to members of the
prosecuting authority.

(2) Without derogating from the generality of sentR (4), 'to act' in subsection (1)
includes-
(@) performing or not adequately performing a fiorctrelating to the-

0] institution or conducting of criminal proceeds;
(i) carrying out of any necessary functions inciti to the institution or conducting
of such criminal proceedings; or

(i) continuation or discontinuation of criminptoceedings;
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(b) delaying, hindering or preventing the perforcanf a prosecutorial function;
(c) aiding or assisting any particular person mplerformance of a function relating
to the institution or conducting of criminal prodesgs;

(d) showing any favour or disfavour to any persothie performance of a function
relating to the institution or conducting of criralrproceedings; or

(e) exerting any improper influence over the decisnaking of any person,
including another member of the prosecuting authan a judicial officer, performing
his or her official functions.
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PREVENTION OF COUNTERFEITING OF CURRENCY ACT 16 @B65
[ASSENTED TO 10 MARCH 1965] [DATE OF COMMENCEMENT7 NOVEMBER
1967]

(English text signed by the State President)

as amended by

Criminal Procedure Act 51 of 1977

South African Reserve Bank Act 90 of 1989

Justice Laws Rationalisation Act 18 of 1996

General Law Amendment Act 49 of 1996

Judicial Matters Amendment Act 34 of 1998

Judicial Matters Second Amendment Act 55 of 2003

ACT

To provide for the prevention of the counterfeitofgcoin and the forging or altering of
certain bank notes and for matters incidental tbete provide for certain persons being
dealt with under the law relating to extraditiondao amend the Black Territories Penal
Code (Act 24 of 1886 of the Cape of Good Hope) Ghienes Ordinance, 1904, of the
Transvaal, the South African Reserve Bank Act, 194 the Criminal Procedure Act,
1955.

[a16y1965s1]1Definitions

In this Act, unless the context otherwise indisate

'‘bank note' includes any paper money which isl legaler in the State or territory
in which it is issued, irrespective of the namenthich it is known, but does not include a
bank note issued under section fourteen of thelSafiican Reserve Bank Act, 1989
(Act 90 of 1989);

[Definition of 'bank note' amended by s. 4 of ABtdf 1996.]

‘counterfeit coin' means any coin, other thanenircoin, resembling or
apparently intended to resemble or pass for cuo@nt and includes current coin
prepared or altered so as to resemble or passifoo€a higher denomination;

‘current coin' means any coin the issue and @iticul of which, in any State or
territory, as money have been authorized by law;

'Republic' ......

[Definition of 'Republic’ deleted by s. 1 of Act 491996.]
[al6y1965s2]20ffences relating to current coin badk notes
Any person who-
(@) counterfeits or performs any part of the pescof counterfeiting
any current coin;
(b) forges or alters a bank note;
(© utters, tenders or accepts any counterféit, gmowing it to be
counterfeit, or a forged or altered bank note, kingvit to be forged or altered;
(d) without lawful authority or excuse-
(i) has in his or her possession any countectait or any
forged or altered bank note;
(i) imports or receives into the Republic amynterfeit coin
or any forged or altered bank note; or
(i)  exports from the Republic or puts or takescauses to be
put or taken on board any ship, vessel, boat,adtror vehicle for the purpose of being so
exported, any counterfeit coin or any forged oeraitl bank note;
[Para. (d) substituted by s. 2 of Act 34 of 1998.]
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(e) with intent to counterfeit current coin orftwge a bank note,
makes, mends, obtains, has in his possessionpwsdis of any tool, instrument or
machine-

(1) intended for making any counterfeit coinforged bank
note;

(i) intended for the marking of coin round theges with
letters, grainings or other marks or figures redargbetters, grainings, marks or figures
round the edges of any current coin; or

(i)  capable of being used for preparing anytenal for
receiving any impression resembling that on anyeturcoin;

() gilds, silvers or colours any piece of meih size or figure fit to
be coined, for the purpose of coining it into caufeit coin;

(9) makes any piece of metal into a size or Bgditrto be coined, with
intent to facilitate the coining therefrom of coerfeit coin or for the purpose of coining
therefrom counterfeit coin;

(h) buys, sells or is in possession of a piecaeiial referred to in
paragraph (f) or (g) for a purpose referred todhrer

0] impairs, diminishes or lightens any curreaincwith intent that
such coin when so impaired, diminished or lighteme&y pass as current coin;

()] without lawful authority or excuse has in hpossession or
disposes of or in any way deals with any filingcbpping, or any gold or silver bullion,
or any gold or silver in dust, solution or othemyigproduced or obtained by impairing,
diminishing or lightening current coin, knowing thiahas been so produced or obtained;

(K) with intent to defraud, utters, tenders, dsgs of or otherwise uses
as current coin any medal or piece of metal whsahat current coin;

()] without lawful authority or excuse defaceyaurrent coin by
stamping thereon any word, letter, device or mark,
shall be guilty of an offence and liable on conwict

0] in the case of an offence referred to in geaiph (a), (b), (c), (e),
(M, (g) or (i), to imprisonment for a period notoeeding fifteen years;

(i) in the case of an offence referred to ingmaaph (d) or (h), to
imprisonment for a period not exceeding five years;

(i) inthe case of an offence referred to imggaaph (j), to
imprisonment for a period not exceeding three yeard

(iv)  inthe case of an offence referred to inggaaph (k) or (I), to
imprisonment for a period not exceeding twelve rhent
[al6y1965s3]3Certain offences in respect of cugremraditable offences in certain
circumstances

Q) If-

(@) the Republic has acceded to the Conventioth@®Suppression of
Counterfeiting Currency drawn up at Geneva onwentieth day of April, 1929; and

(b) a person is accused or has been convictédwitte jurisdiction of
a foreign State as defined in section one of thea@ition Act, 1962 (Act 67 of 1962), of
one or more of such offences as are mentionedasestion (2) of this section; and

(©) an extradition agreement which has been de&ned to have been
entered into under the said Act with such State State under whose sovereignty or
protection such first-mentioned State is, is ircérand

(d) the State referred to in paragraph (b) otaéeSunder whose
sovereignty or protection such first-mentioned &tat has signed and ratified or acceded
to the said Convention,
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such person may, notwithstanding anything to thereoy contained in the said
Extradition Act, 1962, or in the said agreement,dubject to the provisions of
subsection (3) of this section, be surrenderethddtate in respect of which such
agreement is so in force, in the manner presctiyehy law relating to extradition and
in force in the Republic.

(2) The offences referred to in paragraph (b)ubiisgction (1) shall be the
following, namely-

(@) counterfeiting any current coin;

(b) an offence referred to in paragraph (b) ctisa two;

(© an offence referred to in paragraph (c) ctise two;

(d) without lawful authority or excuse importiog receiving into the
State or territory in question a counterfeit coiradorged or altered bank note;

(e) an offence referred to in paragraph (e) ofise two; and

) attempting to commit any offence referredrtgaragraph (a), (b),
(c), or (d) of this section.

(3) The provisions of subsection (1) shall ceasapiply-

(a) if the Convention referred to in the saidsadiion (1) is
denounced on behalf of the Republic; or

(b) in respect of a State or territory, if theds@onvention is
denounced on behalf of that State or the Staterumdese sovereignty or protection that
territory is, as the case may be,
and a period of at least one year has lapsedsaftér denunciation.
[a16y1965s4]4Evidence and onus of proof

(1) A certificate purporting to have been signgdte Director General: Foreign
Affairs, or a person designated thereto by hintheoeffect that a State mentioned therein
has signed and ratified or acceded to the Convengferred to in subsection (1) of
section three shall, upon its production by anggelin any proceedings under any law
relating to extradition, be admissible in evidemrcsuch proceedings and be prima facie
proof of the facts set forth therein.

[Sub-s. (1) amended by s. 4 of Act 18 of 1996.]

(2) If in any prosecution for a contravention efagraph (d), (j) or (l) of section 2
the question arises whether any person had lawthbaty or excuse for possessing or
doing any thing referred to in the said paragraphthe absence of evidence to the
contrary which raises reasonable doubt, proof ggpssion or conduct contemplated in
the said paragraphs (d), (j) and (I) shall be sigfit evidence of the absence of lawful
authority or excuse.

[Sub-s. (2) substituted by s. 3 of Act 55 of 2003.]

[a1l6y1965s5]5Repeals sections 228 to 230, inclusivihe Black Territories Penal
Code, Act 24 of 1886

of the Cape of Good Hope.

[al6y1965s6]6 Amends section 3 of the Crimes Ordiaah904

(Ordinance 26 of 1904 of the Transvaal).

[al6y1965s7]7Repeals sections 18 to 28, inclusivthe Crimes Ordinance, 1904
(Ordinance 26 of 1904 of the Transvaal).

[al6y1965s8 and 9]8 and 9 ......

Cases
[Ss. 8 and 9 repealed by s. 40 (1) of Act 90 ofa1p8
[a16y1965s10]10  ......

[S. 10 repealed by s. 344 (1) of Act 51 of 1977.]
[al6y1965s11]11 ...

a7



[S. 11 repealed by s. 1 of Act 49 of 1996.]
[al6y1965s12]12 Short title and commencement

This Act shall be called the Prevention of Couieiéng of Currency Act, 1965,
and shall come into operation on a date to be fixethe State President by proclamation
in the Gazette.
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