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of Legal Remedies for Private Sector Liability for Grave Breaches of International
Law And Related Illicit Economic Activities.

l. Disclosure requirements for business entities

1. What sort of material information are businessntities required to provide to
their shareholders and/or public under your jurisdiction’s company law or
securities laws that may be relevant to potentiaitigants? For example, are
such entities required to provide information about

- material civil litigation?

- risk factors that would impact a shareholder’s innestment in
the company?

- any reported violations of law or pending proceedigs arising
from such violations?

- revenues received from, or amounts paid to or on aount of,
a government or its officials or agents?

At the end of February of 2006, the Ukrainian Ranent passed the law "On
Securities and the Capital Market" (23.02.20@6480-1V) (The Securities Law).
The Securities Law came into effect on May 12, 2@xe of the biggest impacts of
the Securities Law is in the area disclosure ajrimiation on the securities markets,
which was previously not regulated by legislatibhe Securities Law has
significantly expanded the obligation of an issigedisclose information about itself,
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its main shareholders and matters affecting itarsges. For example, Article 39 of
the Securities Law provides for the disclosurenédrimation about:

» The financial situation of the issuer and resultgsoactivities

* Any material events potentially affecting the fica situation of the issuer or
price of shares

« Owners of large blocks of shares (greater thamoalto 10 percent)

The Securities Law classifies open informationt tha issuer is obligated to
provide into “regular” and “special” information egular information concerning the
finances and business of an issuer must be filddtiwe Ukrainian Securities
Commission on an annual and quarterly basis. Animé@mation includes, in
particular, the name and location of an issuemasagement, business and financial
operations, issued securities, annual financiadmtsmnd an auditor's report.
Quarterly information is essentially the same awahinformation, except quarterly
financial reports and information on participatmiman issuer in other companies also
must be filed.

Special information is information about eventeeafing an issuer that may
result in a material change in the value of ityehaSuch events particularly include
placement by an issuer of securities in exces®%f @f its share capital, redemption
by an issuer of its shares, listing or delistingloéres of an issuer on a stock
exchange, an issuer obtaining loans in excess%f@5ts assets, a change in the
officers of an issuer, a change of shareholdersrayt0% or more of the shares, the
reduction in the share capital of an issuer, asitatiabout establishment or voluntary
dissolution of the subsidiary of the issuer, thgitweing of bankruptcy proceedings,
or a decision about dissolution of the issuer.

Both regular and special information about theesss open information and
has to be published in one of the official pubimas of the Parliament of Ukraine,
the Cabinet of Ministers or the Securities Commoissand also in the database of the
Securities Commission, which is available to thbljgu

The Securities Law provides that the State Sec@ugmission can establish
additional requirements as to the information trest to be disclosed. The Security
Commission is delegated with the authority to eegupper disclosure of the
information.

Because the Securities Law entered into force tBcemnd no
recommendations have been made by the Security @Gsiom as to the application
of the law, it is not clear whether material ciitigation, reported violations of law or
pending proceedings arising from such violations aformation about revenues
received from, or amounts paid to a government hite to be disclosed by the legal
entity.

2. Is there a right to know statute enabling one t@btain information from your
government?



Article 34 of the Constitution of Ukraine stateatthe]veryone has the right
to freely collect, store, use and disseminate méiron by oral, written or other
means of his or her choice.” The Law of Ukrainen“@formation” (02.10.1992 N
2657-XI1) in Article 9 gives a definition of thegtit to information. According to this
Law, “[a]ll citizens, legal entities, and state Exlof Ukraine shall have the right to
information, envisaging the possibility of free egat, use, distribution, and storage of
any data as may be required for the implementatigheir rights, freedoms, and
lawful interests, as well as for carrying out thegks and their functions.”

There are two types of information — open informatand information of
restricted access. Information of restricted acceags also be subdivided into
confidential and secret.

Access to open information is secured by way ofesgatic publication of
such information in official printed periodicalsuftetins, collections); distribution of
such information by the media; providing such infation directly to the concerned
citizens, state bodies, and legal entities or upeir request.

A person wishing to obtain open information shopitdpare a formal request
for information and file it with the person who osynpossesses or uses such
information.

Article 37 of the Law “On Information” establisht#® list of
documents and information that are not subjecttess by requests. It states:

Compulsory access to official documents as perasigghall not
apply to documents containing:

« information duly qualified as a state secret;

» confidential information;

» information relating to operational and investigatactivities
of bodies of the Interior Ministry, Security Ser@iof Ukraine,
courts, criminal investigation, prosecution in cagdien such
disclosure may harm the investigation or citizeigsit to a just
and impersonal adjudication or threaten humarolifeealth;

« information relating to private life;

» documents referred to as departmental servicesqmrelence
(reports, memoranda, letters, etc.), provided teéte to a
given institution's policy, decision-making preceatoption of
decisions;

» information not to be disclosed pursuant to otkgridlative or
normative acts. Institution to whom such requestidressed
may bar access to the requested documents providetains
information not be divulged as per another govemtme
institution's normative documents and the institutieceiving
the request has no right to make a decision relatisclosure
of such information;

« financial institutions' information prepared fomtwlling fiscal
authorities.



Confidential information is information owned, used or possddsecertain
natural persons or legal entities and may be Higied only at their consent and on
terms provided by them. Article 30 of the Law “Qridrmation” provides:

Citizens and legal entities possessing professitnainess,
production, banking, commercial, and other infoliorateceived using their
own funds, or information affecting their professady business, production,
banking, commercial and other interests, providezhsnformation does not
infringe the legally established secrecy procedisiesll independently
determine its access mode, including confidentals, and shall take
measures to secure its protection.

The exception from the above rule shall be comméerid banking
information, as well as data whose legal regimesdatermined by the
Verkhovna Rada as submitted by the Cabinet of N@ngsof Ukraine (in the
case of statistics, ecology, banking transactitao®s, etc.), and information
which, if concealed, can hazard human life andtheal

The following information cannot be confidential:

* information about the state of environment, quadityood
products and consumer goods;

* information about accidents, catastrophes, disasted other
emergency events that have happened or may hapden a
threaten the safety of the citizens;

* information about the population health statesiigdard of
living, including food, clothing, dwelling, medicakrvice and
social maintenance; about social and demograptlicas, state
of rule of law, education and culture of population

« information about the state of cases about righdsliberties of
human beings and citizens, and events of theiatiami;

« information about the illegal acts of state bodiesal self-
government bodies, their officials and public setsa

e other information, access to which, according wlédgislation
of Ukraine and international treaties acceptedieyMerhovna
Rada of Ukraine, can’t be limited.

Secret information shall be understood as inforomathat contains data qualified by
law as the state and other secrets, the disclaguvenich will damage the person,
society, or the state. Examples of secret inforomadire a state secret and commercial
secret.

Commercial secret

Article 505 of the Civil Code of Ukraine (16.01.208e 435-1V) states:

A commercial secret shall be the information whikecret in a sense
that it is as a whole or in the aggregate of itmgonents unknown and is not
easily accessed by the persons who usually delaltivgt type of information it
belongs to and due to this has a commercial vahgeveas a subject of the
measures, adequate to the existing circumstancgwegerve its secrecy,
undertaken by a person who legally controls thigrmation.



Information of technical, organizational, commekcimdustrial and
other nature can be a commercial secret, excepthtr which cannot be
attributed to a commercial secret pursuant todhe |

The Decree of the Cabinet of Ministers of Ukrai®e08.1993 ofN\e
611) lists the information which cannot be a conuiaisecret:

» founding documents of a legal entity;

* Information on all kind of state accounts;

« Databases which are necessary for controlling iresoamd
payments of taxes and other obligatory payments;

* Information about the number of staff and workémnsjr wages
and their salaries;

* Documents about payment of taxes and other payments
e Information about environmental pollution, violatiof satefy
requirements for employees, about products thataase

harm to the health of consumers and about damagsed;
» Documents about solvency;
* Information about participation in business ergitie

State secret

Article 1 Law of Ukraine “On State Secrets” (2114994 Ne3855-XIl) states
that “state secret — type of secret informationjcWwhcovers data in the sphere of
defense, economy, science and technology, intemeltrelations, state security and
protection of legal order, which disclosure maynharational security of Ukraine and
which was classified, according to legal procedagestate secret.”

The following information may not be referred tosastate secret:

» the state of environment,

» quality of food and household goods;

* accidents, catastrophes, dangerous natural phe@oaneh
other extraordinary events, which occurred or maguo and
threaten citizens security;

» the health of the population, its living standandjuding
meals, clothes, accommodations, medical care agdlso
security, as well as social-demographics, levejesferal order,
education and culture of population;

» facts of violation of rights and freedoms of a jperand citizen;
illegal actions of governmental bodies, local auties and
their officials;

» other information, which according to laws and insagional
agreements may not be classified as secret.

The analysis of the above-described legislationvshthat the obligation to
provide information and the grounds for possibliisal to provide information are
well settled in Ukraine. The legislation provides naechanism for access to
information. For example, according to the Law “@riormation,” the burden of



proving the legality of any refusal is placed oga #ntity from which the information
is requested. If refusal is legally groundlesshar information is not provided in time,
the court is obliged to impose penalties on thparsible authority.

The Constitution of Ukraine provides for a judicraview procedure, which
allows citizens to appeal directly to the courttbe grounds of a violation of their
rights. This procedure was developed to overcoradbtireaucratic delays during the
administrative process of past regimes. As pradimavs in Ukraine, the process of
judicial review in such cases is not very expensivecan take from one to three
months, while pre-judicial, administrative processan only extend the process of
getting information by one or several months.

It is also worth mentioning that it is becoming chumore difficult to get
information from the business entities. Over tret faw years business in Ukraine has
become more sophisticated. Information is now seea valuable resource and is not
very willingly shared by business entities.

The absence of legal sanctions for nondisclosureafofmation can be an
obstacle to receiving requested information. Sanstiare provided for nondisclosure
of only certain types of information. Therefore, emhthere are no significant
sanctions, such as fines, businesses will ofténlosing in court and not disclose the
requested materials. The only potential remedy gleson requesting information
might receive in court is the information itselfo ®ecause litigation is not very
expensive, businesses are not afraid to be sudadndulisclosure of some types of
information, such as consumer information, can leadignificant fines. Therefore,
businesses are more willing to provide that typeegliested materials.

Il. Status of business entities under criminal lawn Ukraine

3. Does your penal code (or judicial interpretatios thereof) provide that
business entities may be prosecuted criminally fariolations of such code?

In Ukraine, only physical (natural) persons carsbbkject to criminal liability.
Officials, managers, and servants of the businaisyean be subjected to criminal
liability for certain types of offenses committechile performing organizational,
managerial, administrative and executive functioinde business entity.

Part 1 of Article 18 of Criminal Code of Ukraine5(04.2001Ne 2341-IIl)
states that “A criminal offender shall mean a ratgane person who has committed a
criminal offense at the age of criminal liabilityThis means that only a natural person
can be a criminal offender under Ukrainian legislat The business entity is not the
criminal offender under the Criminal Code of Ukmairand thus it cannot be
prosecuted criminally for violations of the Crimir@ode of Ukraine.

The issue of criminal liability of legal entities receiving a great deal of
attention among the nation’s scholars and the lkEgi®. It again arose in the
Parliament of Ukraine in July, 2006, during the atebover ratification of the Council
of Europe Convention on the Prevention of Terrorigmticle 10 of the Convention
“Liability of Legal Entities” states:



Each Party shall adopt such measures as may bssaegein accordance with
its legal principles, to establish the liabilitylefjal entities for participation in
the offences [of terrorism]. Subject to the legah@ples of the Party, the
liability of legal entities may be criminal, ciwilr administrative.

During the discussion, the expert committee ofRediament presented the
position that it would be possible to introducergnial liability of legal entities into
Ukrainian legislation, but that it would requireignificant amount of time and
preparation. The Deputy Minister of Justice exmdinluring the presentation of the
Convention to the Parliament that because of thasgh‘subject to the legal
principles of the Party,” Ukraine does not havehange its fundamental principle of
criminal law — only natural persons can be sulj@ctiminal liability. The Deputy
Minister of Justice stressed that because Ukrdieady established the liability of
legal entities for the offence of terrorism by paal law, the country would be in
compliance with the Convention, even though thstert liability is administrative in
nature and not criminal.

Therefore, for the present legal entities canndtddd criminally liable for any
offences. But there are other ways to criminallysecute activity that takes place
under the umbrella of a legal entity. This can bee] for example, by prosecuting its
management. The Criminal Code of Ukraine definas ¢brtain crimes can only be
committed by a criminal offender that has certa@eacsal characteristics and therefore
is a “special criminal offender”. Part 2 of Articl® of Criminal code of Ukraine
states that “A special criminal offender shall measane person who has committed a
criminal offence at the age of criminal liabilitf that offense may only be committed
by a certain person.”

One of the types of special criminal offender i#icial. The Note to Article

364 of Criminal Code states that “Officials shakan persons who permanently or
temporarily represent public authorities, and gdeomanently or temporarily occupy
positions in businesses, institutions or organiregiof any type of ownership, which
are related to organizational, managerial, adnatise and executive functions, or
are specifically authorized to perform such funesio Officials shall also mean
foreigners or stateless persons who perform thetifums described in paragraph 1 of
this Note”.

The official or servant of the business entity dsnprosecuted as a special
criminal offender for the crimes if it is specialiyated in the Criminal Code (Chapter
XVII Criminal Offences in Office, number of artidein Chapter VII Economic
Criminal Offences, Chapter VIII. Criminal Offencesgainst Environment, and
Chapter X. Criminal Offences Against OccupationaiieBy)?

Most often in practice, the director of an orgatiaais held criminally liable
for actions of the organization. Depending on tfpetof the offence, other officials of
the organization can bear liabilityas well. For myde, a chief financial officer of an
organization is often held liable for many econogrienes. Examples of such crimes
can be evasion of taxes, fees or other compulsayynpnts; fraudulent bankruptcy;

2 Please see attachment 1 for the list and defirstaf the crimes that can be only committed by isppec
criminal offenders — officials or servants of thesimess entity.



and financial fraud. Other officers, for example tthief engineer of a company, can
also be criminally liable for such criminal offerscas violation of environmental
safety rules, violation of nuclear or radiationetgfrules and many others. In each
case, the court must decide what the duties obffieer were and whether he/she
fulfilled them.

Another type of special criminal offender that htigoe important for the
purpose of this survey military servants, and registrants during their training (or
checkup) or special sessions. Only these personsbeaheld liable for military
offences. Article 401 of Criminal Code of Ukraingp&ains that this category of
special criminal offenders includes “members of Arened Forces of Ukraine, the
Security Service of Ukraine, the Border Troops d&frdine, Internal Troops of the
Ministry of Internal Affairs of Ukraine, and othenilitary formations established in
compliance with the laws of Ukraine, and also otpersons specified in the law.”
Crimes for which military servants can be foundityunclude such offences as abuse
of authority or official position by a military affial, exceeding authority or official
powers by a military official, neglect of duty inilitary service, omissions of military
authorities, illtreatment of prisoners of war, einte against population in an war
zone, and marauding. Other persons who do not tieveharacteristics of special
criminal offenders but take part in the commisstdra crime can be be criminally
liable for complicity in military offenses.

The vast majority of other criminal offenses (Btample, crimes against life
and health of a person, liberty, honor and digoity person, against peace, security
of mankind and international legal order) can benuited by a general criminal
offender, which means that it makes no differerdidbe person is an official or the
servant of the business entity or other naturadqer

4. What type sanctions are applied to business etiéis, as opposed to natural
persons?

Since legal entities are not subject to criminability no sanctions can be put
on them under criminal law of Ukraine. But as expa above, officials of legal
entity can by criminally liable for crimes committavhile in office.

Article 51 of the Criminal Code of Ukraine providie list sanctions that may
be imposed by a court on persons convicted of oahwffenses: fine; revocation of a
military or special title, rank, grade or qualifica class; deprivation of the right to
occupy certain positions or engage in certain #®E8; community service;
correctional labor; service restrictions for mititaservants; forfeiture of property;
arrest; restraint of freedom; custody of militargngants in a penal battalion;
imprisonment for a determinate term; or life impnigent. This is a full list of types
of punishment according to the Criminal Code of dike.

An important type of punishment ftine purposes of this surveydeprivation
of the right to occupy certain positions or engamgeertain activities. It can be applied
to officials or servants of the business entitye(tpecial criminal offenders) as
opposed to other natural persons. Article 55 states



Deprivation of the right to occupy certain posisar engage in certain
activities may be imposed as primary punishmentafterm of two to

five years or as additional punishment for a tefroree to three years.
Deprivation of the right to occupy certain posisarr engage in certain
activities as additional punishment may also be osegl without

reference to a sanction of an article in the Spé&aat of this Code, if a
court, having regard to the nature of the offermanitted by a person
in office or in connection with a certain activitfhe character of the
person convicted, and other circumstances of tlse,cdecides that
such person should be deprived of the right to pgaertain positions
or engage in certain activities.

5. What are the standards applied in your jurisdicton for attributing liability to
a business entity for the actions of individual seants?

As mentioned above, in Ukraine a criminal offendan only be natural
person. The business entity is not the criminaérader under the Criminal Code of
Ukraine and thus it cannot be prosecuted criminfalhthe violations of the Criminal
Code of Ukraine.

If the official or the servant of the business gnis the criminal offender he
will be personally liable for the criminal offencéhis liability means that a criminal
offender used the authority or official positionnt@ry to the official interests or he
violated or didn’t accomplish his employment duties

For this purpose, in order to find the official igpiof the criminal offence a
court must find that this natural person had orzaional, managerial, administrative
or executive functions, or was specifically authed to perform such functions. In
other cases this person will not be liable for a@mamh offences in office and can be
liable for the other criminal offence she committed

6. Under your criminal law (penal code) what is thdegal standard for convicting
someone of being an accomplice to or aiding and atbag the commission of a
crime by another (complicity)? What is the legal sindard for convicting

someone of plotting with another to commit a crimécriminal conspiracy)?

The legal standards afomplicity are defined in the Criminal Code of
Ukraine. Article 26 states that “Criminal complicits the willful co-participation of
several criminal offenders in an intended crimiatiense”. Only physical (natural)
persons can be found guilty under the complicigotly.

The objective and subjective legal features of glarity are defined in the
theory of Ukrainian Criminal Law. The objectiveafares are:

* The criminal offence should be committed by severahinal
offenders;

e The consequences of the criminal offence are the gpoint)
to all accomplices; and

* There is a causal connection between the actioageary
accomplice and the criminal consequences.



The subjective features of complicity are:

* The intent of every accomplice;

* The mutual awareness of every accomplice abowddtiens on
committing a criminal offence;

» Consciousness of co-participation and every sirgkein
committing a criminal offence;

e The accomplices wish the socially injurious conssmes of a
criminal offence or anticipate them.

According to the Criminal Code of Ukraine there #re following types of
accomplices: principal (or co-principal) offenderganizer, abettor, aider (accessory).
Article 27 states:

The principal (or co-principal) is the person who, in
association with other criminal offenders, has catten a criminal
offense under this Code, directly or through ofensons, who cannot
be criminally liable, in accordance with the lawy fwhat they have
committed.

Theorganizer is a person who has organized a criminal offense
(or criminal offenses) or supervised its (their)egmaration or
commission. The organizer is also a person who draated an
organized group or criminal organization, or supsad it, financed it,
or organized the covering up of the criminal atyivof an organized
group or criminal organization.

Theabettor is a person who has induced any other accomplice
to a criminal offense, by way of persuasion, subbam, threat,
coercion or otherwise.

The aider (accessory)is a person who has facilitated the
commission of a criminal offense by other accongdicby way of
advice, or instructions, or by supplying the meantools, or removing
obstacles, and also a person who promised in advanconceal a
criminal offender, tools or means, traces of crime criminally
obtained things, to buy or sell such things, oreothse facilitate the
covering up of a criminal offense.

Some types of co-participation are not complicitgading to Criminal Code.
Part 6.7 of Article 27 states that “The concealma&né criminal offender, tools or
means of a criminal offense, traces of crime omorally obtained things, or buying
or selling such things shall not constitute compliovhere they have not been
promised in advance. A promised failure to repactiene, which is definitely known
to be in preparation or in progress, prior to tlbmsummation of such, shall not
constitute complicity. Any such person shall bentnally liable only if the act so
committed comprises the elements of any other oahoffense”.
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Criminal conspiracy can have the following forms according to Criminal
Code of Ukraine: a group of persons upon prior poasy, an organized group, a
criminal organization. Article 28 states that:

A criminal offense shall be held to have been cabechbya
group of persons upon prior conspiracywhere it was jointly
committed by several (two or more) persons who ltawvespired in
advance, that is prior to the commencement of tfenge, to commit it
together.

A criminal offense shall be held to have been cdttech byan
organized groupwhere several persons (three or more) participated
its preparation or commission, who have previous$tablished a
stable association for the purpose of committingtto$ and other
offense (or offenses), and have been consolidagea tommon plan
with assigned roles designed to achieve this ptexwk to all members
of the group.

A criminal offense shall be held to have been cdatech by a
criminal organization where it was committed by a stable hierarchical
association of several persons (three and morahb®es or structural
units of which have organized themselves, uponrpgramspiracy, to
jointly act for the purpose of directly committira grave or special
grave criminal offenses by the members of this wimgion, or
supervising or coordinating criminal activity ofhetr persons, or
supporting the activity of this criminal organizatiand other criminal
groups.

The following legal standards apply foriminal liability of organizers and
members of an organized group or criminal organizabn. Article 30 states that
“An organizer of an organized group or criminal amgation shall be criminally
liable for all the criminal offenses committed Hyetorganized group or criminal
organization, if those offenses were part of hisnh Other members of an organized
group or criminal organization shall be criminallgble for the criminal offenses
prepared or committed with their participation,astjess of the role each of them had
in such offenses”.

According to Article 67, the commission of an oerbya group of persons
upon prior conspiracy is the circumstance aggravating punishment.

The commission of an offense by a group of persgus prior conspiracy, an
organized group or a criminal organization is sfpediin some articles of the Special
Part of the Criminal Code of Ukraine as an aggiagatlement of an offense.

The voluntary renunciation of accompliceshas the following specifics.
Article 17 states that “The voluntary renunciatsirall mean the final discontinuation
of the preparation for crime or a criminal attenygta person of his/her own will,
where that person has realized that the criminBdnee may be consummated. A
person who voluntarily renounced to consummate imimal offense shall be
criminally liable only if the actual act committdxy that person comprised elements
of any other offense”.
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Article 31 states that “In the event of a principdbr co-principals') voluntary
renunciation to commit a criminal offense, he (wey) shall not be criminally liable
where the conditions prescribed by Article 17 a$ tGode are satisfied. In this event
other accomplices shall be criminally liable foe fhreparation of the criminal offense
or the attempted offense, which was voluntary reced by the principal.

An organizer, abettor or aider (accessory) shall b criminally liable in
event of their voluntary renunciation, where theyeréed the offense or timely
reported the preparation or commission of the asiemo the appropriate public
authorities. The accessory's failure to supplyntteans and tools or remove obstacles
for the offense shall also be regarded as his vatymenunciation.

In event of a voluntary renunciation of any accan®lthe principal shall be
criminally liable for the preparation of the criminoffense or for the attempted
offense depending on the stage at which his actpneduded”.

7. Are there any other practical considerations oirfactors that must be present
when the defendant in a criminal proceeding is a lksiness entity rather than a
natural person?

No other practical consideration can be discusgethis point because, as
explained above, only physical (natural) persomsleasubject to criminal liability in
Ukraine. It is difficult to predict whether crimih&ability of legal entities will be
established and if so, how soon. It is widely hadgk by Ukrainian scholars that
because a legal entity does not have a state af, rthe subjective element of crimes
— guilt — cannot be attributed to a legal entity.

Ill. Status of International Law/International Huma nitarian Law in your

Country's
Legal Framework

8. Which international crimes have been incorporaté into your domestic
criminal law? Please include any crimes enumerateith the Rome Statute of the
International Criminal Court such as genocide, warcrimes, crimes against
humanity, and other relevant instruments.

As of 2006, Ukraine is Party to most of the majgernational treaties that set
out international crimes. The list of the treafiedudes:

» Convention on the Non-Applicability of Statutorynhitations to War Crimes
and Crimes Against Humanity

« Convention on the Prevention and Punishment o€time of Genocide

* Geneva Convention for the Amelioration of the Cdindi of the Wounded and
Sick in Armed Forces in the field

* Geneva Convention for the Amelioration of the Cdindi of Wounded, Sick
and Shipwrecked Members of Armed Forces at Sea

* Geneva Convention relative to the Treatment ofdPess of War

* Geneva Convention relative to the Protection ofl@awv Persons in Time of
War
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* Protocol Additional to the Geneva Conventions ofAL@ust 1949, and
Relating to the Protection of Victims of Internatad Armed Conflicts
(Protocol I)

* Protocol Additional to the Geneva Conventions ofAL@ust 1949, and
Relating to the Protection of Victims on Non-Intational Armed Conflicts
(Protocol II)

e International Convention Against the Taking of Hgts

* International Convention for the Suppression ofrdiest Bombing

* International Convention for the Suppression offlm&ncing of Terrorism

* International Convention for the Suppression ofdwilil Seizure of Aircraft

* International Convention on the Prevention and shunent of Crimes Against
International Protected Persons

* European Convention for the Prevention of Torturé Enhuman or Degrading
Treatment or Punishment

* Protocol No. 1 to the European Convention for trevention of Torture and
Inhuman or Degrading Treatment or Punishment

* Protocol No. 2 to the European Convention for trevention of Torture and
inhuman or Degrading Treatment of Punishment

» Convention against Torture and Other Cruel, Inhuoradegrading
Treatment or Punishment

As of today, Ukraine has signed budt ratified the Rome Statute of the
International Criminal Court . In July, 2001, the Constitutional Court of Ukmain
determined that the Rome Statute is inconsistetfit the Constitution of Ukraine. In
particular, the Constitutional Court concluded thAdicle 1 of the Statute that states
that an International Criminal Court “shall be cdewpentary to national criminal
jurisdictions” is inconsistent with the Constitutiof Ukraine that exclusively sets out
judicial system of Ukrain& Therefore Ukraine can join the ICC only after aniag
the Constitution of Ukraine.

Despite the fact that Ukraine has not ratified ®eme Statute, the new
Criminal Code of Ukraine incorporated many, but albbf the Statute’s provisions.

Below is an analysis of the incorporation of intdronal crimes into the
Ukrainian Criminal Code as they are listed in tlomfe Statute.

Genocide

There is a crime of genocide in Ukraihks definition in the criminal code of
Ukraine fully reflects the relevant provision oetRome Statute.

% Please see Opinion of the Constitutional Courth@nconformity of the Rome Statute with the
Constitution of Ukraine, Case N 1-35/2001, 11 R09Q1.

“ Article 442. Genocide

1. Genocide, that is a willfully committed act the purpose of total or partial destruction of any
national, ethnic, racial, or religious group byesrtination of members of any such group or infhigti
grave bodily injuries on them, creation of life ditions calculated for total or partial physical
destruction of the group, decrease or preventiahibdfibearing in the group, or forceful transfegriof
children from one group to another, -

shall be punishable by imprisonment for a termeoftp fifteen years, or life imprisonment.
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Crimes against humanity
(&) Murder;

Criminal Code of Ukraine provides liability for nder
(b) Extermination;

There is no separate crime of extermination in WaaExtermination is included into
the means of committing of genocide only.

(c) Enslavement

The closest to the crime of enslavement in Ukrarteafficking in human beings and
other illegal transfer deals in respect of a huinaing’

(d) Deportation or forcible transfer of population;

There is no separate crime of forcible transfguagulation in Ukraine. The closest to
the deportation crime is violation of security esidencé.

Deportation can probably constitute a crime of alafsauthority or office or excess
of authority or official powers.

(e) Imprisonment or other severe deprivation of physicaliberty in
violation of fundamental rules of international law;

2. Public calls to genocide, and also making anteras with calls to genocide for the purpose of
distribution, or distribution of such materials, -

shall be punishable by arrest for a term up targixths, or imprisonment for a term up to five years
® Article 149 Trafficking in human beings and other llegal transfer deals in respect of a human
being

1. Sale, other transfer for payment or any othegdll deals with regard to a person, involving lega
illegal movement of that person, with or withous/hier consent, across the border of Ukraine for
further sale or other transfer to any person (osqes) for the purpose of sexual exploitation,inse
porno-business, engagement in criminal activipegsnage, adoption for commercial purposes, use in
armed conflicts, labor exploitation, -

shall be punishable by imprisonment for a termhoéé¢ to eight years.

2. The same actions committed in respect of a moraeveral persons, or repeated, or committed by a
group of persons upon their prior conspiracy, ooulgh abuse of office, or by a person on whom the
victim was financially or otherwise dependent, -

shall be punishable by imprisonment for a termia# fo twelve years, with or without the forfeituré
property.

3. Any such actions as provided for by paragrapasdlL2 of this Article, where committed by an
organized group, or involving illegal taking of kdrien abroad or failure to bring them back to Ukegi
or for the purpose of removal of the victim's organ tissues for transplantation or forcible donor
purposes, or where these actions caused any grageguences, -

shall be punishable by imprisonment for a termigiieto fifteen years with the forfeiture of proper

® Article 162. Violation of security of residence

1. Unlawful entry into residence or any other prbpef a person, or unlawful examination or search
thereof, and also unlawful eviction or any otheticats that violate the security of a citizen's desice,
-shall be punishable by a fine of 50 to 100 taxefr@nimum incomes, or correctional labor for a term
up to two years, or restraint of liberty for a teumto three years.

2. The same actions committed by an official, ooagganied with violence or threats of violence, -
shall be punishable by imprisonment for a termnaf to five years.
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Certain crimes in Ukraine reflect the idea of asipbition of the unlawful
imprisonment or other severe deprivation of phydibarty. They are: knowingly
unlawful apprehension, taking into custody or d@rrndlegal confinement or abduction
of a person and illegal placement of a personrireatal institutior.

() Torture,

There is a crime of torture in Ukraifiét is defined as a willful causing of severe
physical pain or physical or mental suffering byyved battery, martyrizing or other
violent actions for the purpose of inducing thetimicor any other person to commit
involuntary actions. This definition is narroweaththe one suggested by the Rome
Statute, because the definition in the Criminal €otlUkraine requires torture to be
done in a manner of violent act and for the purpgddercing a victim to commit
involuntary actions.

" Article 371. Knowingly unlawful apprehension, taking into custody or arrest

1. Knowingly unlawful apprehension or unlawful tagiinto custody, -

shall be punishable by deprivation of the righbtoupy certain positions or engage in certain digts/
for a term up to five years, or to restraint oklity for a term up to three years.

2. Knowingly unlawful arrest or detention, -

shall be punishable by restraint of liberty foeent of three to five years, or imprisonment for shene
term.

3 Any such acts as provided for by paragraph 1afrtBis Article, where these caused any grave
consequences, or were committed for mercenary ety any other personal benefit, -

shall be punishable by imprisonment of a termé fo ten years with the deprivation of the right t
occupy certain positions or engage in certain aies/for a term up to three years.

Article 146. lllegal confinement or abduction of gperson

1. lllegal confinement or abduction of a person, -

shall be punishable by restraint of liberty foeent up to three years, or imprisonment for the same
term.

2. The same acts committed in regard of a mindigromercenary purposes, or in regard of two or
more persons, or by a group of persons upon thieir gponspiracy, or by a method dangerous to the
victim's life or health, or causing bodily suffegito him or her, or with the use of weapons, ohimita
lasting period of time, -

shall be punishable by restraint of liberty foeent up to five years, or imprisonment for the same
term.

3. Any such acts as provided for by paragraph 4 airthis Article, where committed by an organized
group, or where they caused any grave consequences,

shall be punishable by imprisonment for a termiva# fo ten years

Article 151. lllegal placement of a person in a meal institution

1. Placement of a person, known to be mentally,9ar@emental institution, -

shall be punishable by arrest for a term of thoegix months, or restraint of liberty for a termtop
two years, or imprisonment for the same term, Withdeprivation of the right to occupy certain
positions or engage in certain activities for antep to three years.

2. The same act that caused any grave consequences,

shall be punishable by imprisonment for a termnaf to five years with the deprivation of the rigbt
occupy certain positions or engage in certain aigs/for a term up to three years.

8 Article 127. Torture

1. Torture, that is an willful causing of severe gibgl pain or physical or mental suffering by wdy o
battery, martyrizing or other violent actions fbetpurpose of inducing the victim or any other pers
to commit involuntary actions, -

shall be punishable by imprisonment for a termhoéé¢ to five years.

2. The same actions repeated or committed by a grbpersons upon prior conspiracy, -

shall be punishable by imprisonment for a termiad fo ten years
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(g) Rape, sexual slavery, enforced prostitutigriorced pregnancy,
enforced sterilization, or any other form of sexualiolence of comparable
gravity;

The Ukrainian Criminal Code provides criminal ligtyifor crimes of rape, violent
unnatural gratification of sexual desire, compuldio sexual intercourse, trafficking
in human beings and compelling prostitutfon.

° Article 152. Rape

1. Rape, that is sexual intercourse combined vidlerce, threats of violence, or committed by tgkin
advantage of the victim's helpless condition, -

shall be punishable by imprisonment for a termhoéé¢ to five years.

2. Rape, where it was repeated, or committed bgrsom who previously committed any of the
offenses provided for by Articles 153 to 155 oktRiode, -

shall be punishable by imprisonment for a termia# fo ten years.

3. Rape committed by a group of persons, or rageminor, -

shall be punishable by imprisonment for a termesfes to twelve years.

4. Rape which caused any grave consequences,snchpk of a young child, -

shall be punishable by imprisonment for a termighto fifteen years.

Article 153. Violent unnatural gratification of sexual desire

1. Violent unnatural gratification of sexual dest@mbined with physical violence, or threats of
violence, or committed by taking advantage of tlotim's helpless condition, -

shall be punishable by imprisonment for a termaifive years.

2. The same act, if repeated, or committed by aadgpersons, or by a person who previously
committed any of the offenses provided for by Aetic152 or 154 of this Code, and also committed in
regard of a minor, -

shall be punishable by imprisonment for a termhoé¢ to seven years.

3. The same act committed in regard of a young chifere it caused especially grave consequences, -
shall be punishable by imprisonment for a termiglieto twelve years.

Article 154. Compulsion to sexual intercourse

1. Compulsion of a female or male to natural orataral sexual intercourse by a person on whom such
female or male is financially or officially depenmdge-

shall be punishable by a fine up to 50 tax-freeimimm incomes, or arrest for a term up to six months
2. The same actions accompanied with threats toayestamage or seize property of the victim or
his/her close relatives, or to disclose informati@faming the victim or his/her close relatives, -

shall be punishable by arrest for a term up tarexths, or restraint of liberty for a term up toeth
years.

Article 149. Trafficking in human beings and otherillegal transfer deals in respect of a human
being

1. Sale, other transfer for payment or any othegdl deals with regard to a person, involving lega
illegal movement of that person, with or withous/hier consent, across the border of Ukraine for
further sale or other transfer to any person (osqes) for the purpose of sexual exploitation,inse
pornobusiness, engagement in criminal activitieenage, adoption for commercial purposes, use in
armed conflicts, labor exploitation, -

shall be punishable by imprisonment for a termhoéé¢ to eight years.

2. The same actions committed in respect of a moraeveral persons, or repeated, or committed by a
group of persons upon their prior conspiracy, ooulgh abuse of office, or by a person on whom the
victim was financially or otherwise dependent, -

shall be punishable by imprisonment for a termia# fo twelve years, with or without the forfeitusé
property.

3. Any such actions as provided for by paragrapasdl? of this Article, where committed by an
organized group, or involving illegal taking of kdren abroad or failure to bring them back to Ukeqi
or for the purpose of removal of the victim's organ tissues for transplantation or forcible donor
purposes, or where these actions caused any goagequences, -

shall be punishable by imprisonment for a termiglieto fifteen years with the forfeiture of proper
Article 303. Prostitution or compelling to and engaging in prostitution

1. Systematic prostitution, that is gainful progisiof sexual services, -

shall be punishable by a fine of 50 to 500 tax-fréeimum incomes, or community service for a term
up to 120 hours.

16



Forced pregnancy and enforced sterilization areexuignized as separate crimes in
Ukraine. Decrease or prevention of childbearing group, or forceful transferring of
children from one group to another can be a mefpsrpetrating genocide.

(h)  Persecution against any identifiable groupr collectivity on
political, racial, national, ethnic, cultural, religious, gender as defined in
paragraph 3, or other grounds that are universallyrecognized as
impermissible under international law, in connectim with any act
referred to in this paragraph or any crime within the jurisdiction of the
Court;

The Ukrainian Criminal Code provides criminal ligdlyifor violation of citizens'
equality based on race, color of skin, politicaligious and other convictions, sex,
ethnic and social origin, property status, placeesfdence, and linguistic or other
characteristics

() Enforced disappearance of persons;

There is no separate crime of enforced disappearaingerson in Ukraine as it is
defined by the Rome Statute. The elements of tineecof enforced disappearance
can be covered by such crimes as knowingly unlaafiprehension, taking into
custody or arrest, illegal confinement or abductiba person and illegal placement
of a person in a mental institution. These crimasdver do not require such element
as “authorization, support or acquiescence ofateSir a political organization,
followed by a refusal to acknowledge that deprimatdf freedom or to give

2. Compelling to or engaging in prostitution, th&to provide sexual services for a fee by use of
violence or threats of violence or destructionmia@nagement of property, or by blackmail or deeeit,
shall be punishable by a fine of 500 to 1000 ta&e-fminimum incomes, or arrest for a term up to six
months, or imprisonment for a term of one to threars.

3. Any such acts as provided for by paragraph 4 afrthis Article, if committed in regard of a mino
or by an organized group, -

shall be punishable by imprisonment for a termhoéé¢ to five years.

4. Trading in prostitution, that is creating, leagor participating in an organized group which
supports activities related to the provision ofdpsex services by males and females for gainful
purposes, -

shall be punishable by imprisonment for a termivaf fo seven years.

1% Article 161. Violation of citizens' equality basecbn their race, nationality or religious
preferences

1. Willful actions inciting national, racial or igious enmity and hatred, humiliation of nationahbr
and dignity, or the insult of citizens' feelingsr@spect to their religious convictions, and alsp a
direct or indirect restriction of rights, or gramgidirect or indirect privileges to citizens basedrace,
color of skin, political, religious and other coatibns, sex, ethnic and social origin, propertyusta
place of residence, linguistic or other charactiesgs-

shall be punishable by a fine up to 50 tax-freeimim incomes, or correctional labor for a termaip t
two years, or restraint of liberty for a term ugfite@ years, with or without the deprivation of thght

to occupy certain positions or engage in certafivities for a term up to three years.

2. The same actions accompanied with violence, diecepr threats, and also committed by an
official, -

shall be punishable by correctional labor for atep to two years, or imprisonment for a term up to
five years.

3. Any such actions as provided for by paragraph 2 of this Article, if committed by an organized
group of persons, or where they caused death qfi@eo other grave consequences, -

shall be punishable by imprisonment for a termnaf to five years.
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information on the fate or whereabouts of thoseqes, with the intention of
removing them from the protection of the law fqsralonged period of time.”

() The crime of apartheid;

There is no separate crime of apartheid in Ukraifsetions that constitute apartheid
under the Rome Statute can be prosecuted underithe of Violation of citizens'
equality based on their race, nationality or religi preference’s.

Crimes of war

The Criminal Code of Ukraine has a different apphoto the crimes of war as
they are identified in the Statute of Rome. Soméhefcrimes of war in Ukraine are
classified as military offences and some as offenagainst peace, security of
mankind and international legal ord®ilitary offences can only be committed by
special criminal offenders - by military servang)d also registrants during their
training (or checkup) or special sessions, in viofaof the established procedure of
military service

Military offences include some of the war crimes, éxample:

- Maraudingd®
- Violence against the population in an operationale?

1 Article 161. Violation of citizens' equality basecn their race, nationality or religious
preferences

1. Willful actions inciting national, racial or igious enmity and hatred, humiliation of nationahbr
and dignity, or the insult of citizens' feelingsr@spect to their religious convictions, and alsp a
direct or indirect restriction of rights, or gramgidirect or indirect privileges to citizens basedrace,
color of skin, political, religious and other coatidns, sex, ethnic and social origin, propertyusta
place of residence, linguistic or other charactiess-

shall be punishable by a fine up to 50 tax-freeimimm incomes, or correctional labor for a termaip t
two years, or restraint of liberty for a term ugfite years, with or without the deprivation of thight
to occupy certain positions or engage in certafivities for a term up to three years.

2. The same actions accompanied with violence, diecepr threats, and also committed by an
official, -

shall be punishable by correctional labor for attep to two years, or imprisonment for a term up to
five years.

3. Any such actions as provided for by paragraph 2 of this Article, if committed by an organized
group of persons, or where they caused death qfi@eo other grave consequences, -

shall be punishable by imprisonment for a termnaf to five years.

12 Article 432. Marauding

Stealing things of the killed or wounded persona battlefield (marauding), -

shall be punishable by imprisonment for a termhoée to ten years.

Article 433. Violence against population in an opeational zone

1. Violence, unlawful destruction or taking of pesty under the pretext of military necessity, which
were committed in respect of population in an ofi@nal zone, -

shall be punishable by imprisonment for a termhoé¢ to eight years.

2. Brigandism committed in respect of local popolain an operational zone, -

shall be punishable by imprisonment for a termesfes to ten years.

13 Article 433. Violence against population in an opeational zone

1. Violence, unlawful destruction or taking of perty under the pretext of military necessity, which
were committed in respect of population in an opi@nal zone, -

shall be punishable by imprisonment for a termhoéé to eight years.

2. Brigandism committed in respect of local pogolain an operational zone, -
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- Il treatment of prisoners of wHr
- Unlawful use or misuse of the Red Cross and Redd@rg symbolS

Chapter XX of the Criminal Code of Ukraine sepdsaigentifies the criminal
offences against peace, security of mankind andrniational legal order. Such
military offences can be committed by a generaiiral offender, not necessarily
military personnel. These offences include:

- Propaganda of warl6

- Planning, preparation and waging of an aggressard. w

- Violation of the rules of the warfarel18

- Use of weapons of mass destruction19

- Development, production, purchasing, storage, ilidgion or
transportation of weapons of mass destruction20

shall be punishable by imprisonment for a termesfes to ten years.

14 Article 434. Ill treatment of prisoners of war

Repeatedly ill treatment of prisoners of war, oy anch treatment combined with exceptional cruelty
or committed in respect of sick or wounded persand,also negligent performance of duty in respect
of sick or wounded persons by persons requireddeigle medical treatment and care to them, where it
involved no elements of a more grave criminal cgn

shall be punishable by imprisonment for a termaithtee years.

15 Article 435. Unlawful use or misuse of the Red Crasand Red Crescent symbols

Carrying the Red Cross and Red Crescent symbals operational zone by persons not entitled to do
so, and also misuse of flags or signs of the Red<Cand Red Crescent or the colors attributed to
medical vehicles in state of martial law, -

shall be punishable by imprisonment for a termaipvo years.

16 Article 436. Propaganda of war

Public calls to an aggressive war or an armed @dnénd also making of materials with calls to any
such actions for distribution purposes or distidaubf such materials, -

shall be punishable by correctional labor for antep to two years, or arrest for a term up to six
months, or imprisonment for a term up to three gear

7 Article 437. Planning, preparation and waging of araggressive war

1. Planning, preparation or waging of an aggressieor armed conflict, or conspiring for any such
purposes, -

shall be punishable by imprisonment for a termesfes to twelve years

2. Conducting an aggressive war or aggressiveanjlibperations, -

shall be punishable by imprisonment for a termeoftb fifteen years.

18 Article 438. Violation of rules of the warfare

1. Cruel treatment of prisoners of war or civiliadeportation of civilian population for forced tab
pillage of national treasures on occupied ter®ruse of methods of the warfare prohibited by
international instruments, or any other violatiofisules of the warfare recognized by international
instruments consented to by binding by the Verklaovada (Parliament) of Ukraine, and also giving
an order to commit any such actions, -

shall be punishable by imprisonment for a termiglfieto twelve years.

2. The same acts accompanied with a murder, -

shall be punishable by imprisonment for a termeoftb fifteen years, or life imprisonment.

19 Article 439. Use of weapons of mass destruction

1. The use of weapons of mass destruction prohib§dadternational instruments consented to be
binding by the Verkhovna Rada of Ukraine, -

shall be punishable by imprisonment for a termiglfieto twelve years.

2. The same act that caused death of people orthay grave consequences, -

shall be punishable by imprisonment for a termigheto fifteen years, or life imprisonment.

2 Article 440. Development, production, purchasing, terage, distribution or transportation of
weapons of mass destruction
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- Ecocide21

- Genocide22

- Trespass against life of a foreign state repreteafs

- Criminal offenses against internationally protectgaersons and
institutions24

- lllegal use of symbols of Red Cross and Red Crd&86en

- Piracy26

- Mercenarie¥

Development, production, purchasing, storage,itigion or transportation of weapons of mass
destruction prohibited by international instrumesdssented to be binding by the Verkhovna Rada of
Ukraine, -

shall be punishable by imprisonment for a termhoéé to ten years.

21 Article 441. Ecocide

Mass destruction of flora and fauna, poisoningiobawater resources, and also any other actioais t
may cause an environmental disaster, -

shall be punishable by imprisonment for a termighto fifteen years.

22 Article 442. Genocide

1. Genocide, that is a willfully committed act the purpose of total or partial destruction of any
national, ethnic, racial, or religious group byesrtination of members of any such group or infhigti
grave bodily injuries on them, creation of life ditions calculated for total or partial physical
destruction of the group, decrease or preventiahidfibearing in the group, or forceful transfegriof
children from one group to another, -

shall be punishable by imprisonment for a termeoftp fifteen years, or life imprisonment.

2. Public calls to genocide, and also making anteras with calls to genocide for the purpose of
distribution, or distribution of such materials, -

shall be punishable by arrest for a term up targixths, or imprisonment for a term up to five years
23 Article 443. Trespass against life of a foreign sta representative

Trespass against life of a foreign state repregeatat any other person who enjoys international
protection for the purpose of influencing the nataf their activity or activity of their states or
organizations, or for the purpose of provoking & arainternational complications, -

shall be punishable by imprisonment for a termighieto fifteen years, or life imprisonment.

24 Article 444. Criminal offenses against internationdly protected persons and institutions

1. Attacks on official premises or private accomatozhs of internationally protected persons, and
also kidnapping or confinement of such personshfermpurpose of influencing the nature of their
activity or the activity of their states or orgaetibns, or for the purpose of provoking a war or
international complications, -

shall be punishable by imprisonment for a termhoée to eight years.

2. A threat to commit any such actions as providedy paragraph 1 of this Article, -

shall be punishable by correctional labor for atep to two years, or arrest for a term up to three
months, or restraint of liberty for a term up toeth years, or imprisonment for a term up to twagea
Article 445. lllegal use of symbols of Red Cross @Red Crescent

lllegal use of symbols of Red Cross and Red Crdsoémer than in cases provided for by this Code, -
shall be punishable by a fine up to 50 tax-freeimimm incomes, or arrest for a term up to six month.
%5 Article 445. lllegal use of symbols of Red Cross @rRed Crescent

lllegal use of symbols of Red Cross and Red Créso#mer than in cases provided for by this Code, -
shall be punishable by a fine up to 50 tax-freeimimm incomes, or arrest for a term up to six month.
% Article 446. Piracy

1. Piracy, that is the use of a vessel, whetheedron not, for capturing any other sea or riveisegs
and violence, robbery or any other hostile actiagainst the crew or passengers of such vessehdor
purpose of pecuniary compensation or any otheopeatdenefits, -

shall be punishable by imprisonment for a termivaf fo twelve years with the forfeiture of property
2. The same acts, if repeated, or where they calesti of people or any other grave consequences, -
shall be punishable by imprisonment for a termiglieto fifteen years with the forfeiture of proper

%’ Article 447. Mercenaries

1. Recruiting, financing, supplying and trainingneércenaries for the purpose of using them in armed
conflicts of other states or violent actions aimaédverthrowing of government or violation of
territorial integrity, and also the use of mercésin war conflicts or operations, -
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9. Do your country’s laws modify the provisions othe ICC Statute, such as
concepts of aiding and abetting and conspiracy ordbility of business entities
rather than only natural persons?

The ICC Statute’s provisions concerning aiding ahdtting and conspiracy or
liability of business entities are not applied itkrbine due to two reasons. First,
Ukraine has not ratified the ICC Statute. The Ceutstnal Court of Ukraine
concluded that this will be possible only after adments are made to the
Constitution of Ukraine. Second, according to th@nthal Code of Ukraine, only
natural persons can be subjects of criminal contpland/or conspiracy. Article 26 of
the Criminal Code states that “criminal complicisythe willful co-participation of
several criminal offenders in an intended crimiodiénse.” According to Article 18
of the Criminal Code, only natural persons can ffiinal offenders. Therefore only
physical (natural) persons can be found guiltyarhplicity or conspiracy.

10. Do your criminal courts have jurisdiction overthose international crimes
that have not been incorporated into your domestitaw?

According to the Article 9 of the Constitution okkadine, international treaties
that are in force and that the Verkhovna Rada ohldle has declared binding are part
of the national legislation of Ukraine. Article d7the law of Ukraine, “On
International Treaties” states that if there i®attadiction between provisions of an
international treaty and national legislation, psmns of an international treaty
prevail.

Because international treaties are considered fmbkeof Ukrainian
legislation, they can be directly invoked by couBat direct application of
international treaties is extremely difficult ifette are no practical measures
established in the country to ensure implementaion example, international
treaties that set out international crimes caneatibectly applied to establish liability
in criminal cases because they do not provide sargfor such crimes. Therefore, as
a common practice during the ratification of a tye®arliament simultaneously
makes amendments to the Criminal Code of Ukraimgcla 3 of the Criminal Code
also states that “[t]he laws of Ukraine on crimihiability must be consistent with
provisions of existing international treaties, aamisfor the binding effect of which
has been granted by the Verkhovna Rada of Ukraine.”

Moreover, Article 3 of the Criminal Code of Ukraistates: “The Criminal
Code of Ukraine, based on the Constitution of Uheaand generally recognized
principles and rules of international law, shallthe Ukrainian legislation on criminal
liability.... The criminality of any act and also psinishability and other criminal
consequences shall be determined exclusively ByQbde.” This statement means
that the Criminal Code is the only legal basisif@posing criminal liability for
crimes in Ukraine. Therefore if there is internatibtreaty, consent to binding of

shall be punishable by imprisonment for a termhoéé¢ to eight years.

2. Participation in armed conflicts of other stétasthe purpose of pecuniary compensation without
authorization obtained from appropriate governnagthorities, -

shall be punishable by imprisonment for a termivad fo ten years.
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which was given by Parliament of Ukraine, and ilstreaty establishes a crime, but
which is not incorporated into national Criminaldeg there will be no basis for
criminal liability for this crime in Ukraine.

As to international customs, they cannot be usetlkraine as a basis for
establishing criminal liability. According to thertfcle 92 of the Constitution of
Ukraine, acts that are crimes can only be definethé laws of Ukraine

As a practical matter it is worth mentioning thatre of the war crimes that
have not been formally incorporated into the dormé&Stiminal Code can be brought
to trial under Article 438 of the Criminal Code BOkraine “Violation of rules of
warfare.” According to this Article, violation ohé rules of warfare shall mean “cruel
treatment of prisoners of war or civilians, depoota of civilian population for forced
labor, pillage of national treasures on occupiedlitteies, use of methods of the
warfare prohibited by international instrumends,any other violations of rules of
warfare recognized by international instruments consented to which was given by the
Verkhovna Rada (Parliament) of Ukraine, and alsongi an order to commit any
such actions.”

Also according to Article 8 of the Criminal Code bfkraine, universal
jurisdiction can be established on the basis d@rivdtional agreement and for grave
violations against rights and freedoms of Ukraintd#tizens or Ukraine, but only for
the crimes provided in the national Criminal Code.

11. May a business entity be prosecuted for interimnal crimes in the courts of
your country, whether under domestic law or with rderence to international
law? If yes, under what circumstances?

As explained above, a business entity cannot bestligect of criminal
liability in Ukraine. Only their officials, meaningersons that perform organizational,
managerial, administrative and executive functiomghe business entity, can be
brought to justice for specific offences — offenesffice 2

IV. Alternative Mechanisms

12. Can you think of any bases in your country’s & law (civil law) for suing
individuals and /or business entities for violatios of international criminal law,
IHL, (whether or not incorporated into domestic law)?

It is clear that legal entities in Ukraine can béjsct of civil liability and liability of
an administrative nature.

Civil liability
The civil liability of business entities is basenlthe Civil Code (16.01.2003
Ne 435-1V) and Commercial Code of Ukraine (16.01.20@3136-1V)

28 gee attachment 1 for the list of these offences
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Ukraine has a concept of payment of damages thaose to the concept of
tort as it is used in many common law countrigse Civil Code of Ukraine provides
that damages caused to the property of individoalsusiness entities, human health
and life and moral damages can be compensatedeohatsis of the Civil Code of
Ukraine.

Article 1166 of the Civil Code of Ukraine sets gea provisions for
compensating damages caused to individuals or keg#ies. It states that property
damages caused by wrongful decisions, actionsamtions to personal non-property
rights of natural persons or legal entities, asl weldamages caused to property of
natural persons or legal entities shall be fulljnpensated by the parties at fault.

Article 1167 states that moral damages causedrbygful decisions, actions
or inactions to natural persons or legal entitigalse compensated by the parties at
fault except in situations when moral damages amnepensated regardless of guilt.

Moral damages are compensated regardless of thie afjuthe authority,
natural person or legal entity who caused the dasdg

- damages are caused by injury, other health danrageath to a natural person
by sources of increased danger;

- damages are caused to a natural person as a k#allegal conviction, illegal
criminal liability, illegal capture, illegal arrestor illegal imposed
administrative punishment such as arrest and doored labor;

- in other situations defined by the legislation.

Article 1172 establishegcarious liability of legal entities or natural persons
for the damages caused by their employees. Danshgesd be paid by legal entities
or natural persons if they are caused by their epgas who were acting in their
employment or official duties. Entrepreneurial ca@miggs and cooperatives
compensate damages caused by their partners (m&mibering entrepreneurial
activity or other activity on behalf of a businestity.

Article 1187 establishes strict liability for damages causedsbyrces of
increased danger. The source of increased damtjeg activity connected with using,
keeping and maintaining vehicles, mechanisms andssories, using and keeping of
chemicals, radioactive materials, explosive, flanlmaetc. The person conducting
activities that are a source of increased dangeesponsible for damages caused
unless he/she proves that damages were causedodimsuperable force or the
wronged party’s intent.

Article 1195 states that a natural person or legéty that caused damages to
a natural person by injury or other health damdmpilsl compensate an injured party
the lost salary (income) as a consequence of Iodow professional or general
employability, and also should compensate additial@anages for better nutrition,
resort therapy, medical supplies, bridgework, dsiole attendance.

Article 28 of the Criminal Procedural Code of Ukmi(28.12.196(0e 1001-
05) states that a person who has suffered damaaeeasilt of a criminal offence may
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file a civil lawsuit against a guilty party to rae suffered damages. This lawsuit is
litigated together with a criminal case.

Administrative liability
While the civil liability of natural persons andji entities in Ukraine is
based on the same legal principles and institatésjnistrative liability of legal
entities is very different from administrative lisy of natural persons. This
difference can probably be explained by the faat #administrative liability has much
in common with criminal liability.

The main source of administrative liability in Ukra is the Code on
Administrative Infractions (07.12.198%. 8073-X) (“The Code”). The Code
establishes liability for a large number of sogvabngs that are less socially
dangerous than crimes. According to the Code, natyral persons can be
administratively liable under the Code. But Arti@d®f the Code states that
“legislation about administrative liability in Ukiree includes this Code and other
laws” (as opposed to the criminal liability thahdae established by the Criminal
Code only and not by any other law). This meaas &y other law can establish
administrative liability for infractions not incled in the Code, as well as liability of
legal entities for any violations in the area obliilegal relations.

The basis for such liability can be found in maays of Ukraine, mainly
those that regulate commercial activity of legdltess, for example in the area of
taxation, commercial competition, state insuraaog, financial operations. Because
laws that regulate commercial activity of legaliged most often establish liability
for their violation, there are debates taking plalbeut whether this liability should be
called administrative, commercial or financial, tlgb such liability is administrative
in nature.

The Commercial Code of Ukraine, Chapter “Adminigie-Commercial
sanctions” establishes that certain administratiwenmercial sanctions can be applied
in case of violation of established rules that tagucommercial activity.

The types of the administrative-commercial sanctioclude:

- confiscation of profits

- fines

- forced payment of necessary payments

- antidumping measures

- application of the individual regime of licensing

- annulment of licenses

- Suspension or termination of a license to condetam types of activity
- Restrictions on activities

- Dissolution of a legal entity

As mentioned above, most often legal entities @aubject to administrative
liability for improperly conducting commercial agty. But there are other possible
bases for administrative liability. For exampletiéle 24 of the Law “On the Fight
against Terrorism” (20.03.2008e 638-1V) states that an organization that is
responsible for terrorist activity and is recogulizyy court as a terrorist organization
shall be dissolved and its assets shall be comnddca
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There are many draft laws registered in Parliartteatt if adopted, would
provide for administrative liability of legal engs in Ukraine. One of the most
important is a draft of a new Code of Administratinfractions. This proposal would
finally unify administrative infractions for whidiegal entities can be held liable.
Another proposal in this area is the draft law ‘{Be liability of legal entities for acts
of corruption.”

V. Jurisdiction and related issues

13. On what bases do the courts of your country asg personal jurisdiction over
criminal and civil defendants?

Article 124 of the Constitution of Ukraine says tthilhe jurisdiction of the
courts extends to all legal relations that arise¢he State.” Ukrainian legislation
establishes jurisdiction over legal relations aases, as opposed to jurisdiction over a
person or legal entity.

Bases for jurisdiction over criminal offences

1. Commission of a crime in Ukraine by any personcitizen of Ukraine, citizen of
another country and stateless person)

Article 6 of the Criminal Code of Ukraine provides:

1. Any person who has committed an offense onetrédry of Ukraine shall be
criminally liable under this Code.

2. An offense shall be deemed to have been contotighe territory of Ukraine if it
has been initiated, continued, completed or discoad on the territory of Ukraine.
3. An offense shall be deemed to have been contotighe territory of Ukraine if
the principal to such offense, or at least ondneféccomplices, has acted on the
territory of Ukraine.

4. Where a diplomatic agent of a foreign statenatlaer citizen who, under the laws
of Ukraine or international treaties the conserthtbinding effect of which has been
granted by the Verkhovna Rada of Ukraine is naherally cognizable by a
Ukrainian court, commits an offense on the teryitoi Ukraine, the issue of his
criminal liability shall be settled diplomatically

2. Commission of a crime outside of Ukraine by citens of Ukraine or stateless
persons permanently residing in Ukraine.

Article 7 of the Criminal Code of Ukraine provides:

1. Citizens of Ukraine and stateless persons peenily residing in Ukraine, who
have committed offenses outside Ukraine, shallrlmeically liable under this Code,
unless otherwise provided by the internationaltiesaof Ukraine, the consent to the
binding effect of which has been granted by thekievna Rada of Ukraine.

2. Where the persons referred to in the first paaly of this Article underwent

criminal punishment for the committed criminal ofées outside Ukraine, they shall
not be criminally liable for these criminal offessa Ukraine.
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3. Limited jurisdiction over the offencescommitted by foreign nationals or
stateless persons outside Ukraine.

Article 8 of the Criminal Code of Ukraine provides:

Foreign nationals or stateless persons not resgknganently in Ukraine, who have
committed criminal offenses outside Ukraine, shalkriminally liable in Ukraine
under this Code in such cases as provided forteyrniational treaties, or if they have
committed any of the special grave offenses agagists and freedoms of Ukrainian
citizens or Ukraine as prescribed by this Code.

There is no known practice of using this basisuiaggliction since the Criminal Code
of Ukraine was enacted in 2001.

Jurisdiction in civil cases

The Civil Code of Ukraine has a separate chapiar diefines the procedure
for cases with the participation of foreignersiedess persons, foreign legal entities,
foreign states (their bodies and officials) aneiinational organizations. Pursuant to
the Code, such entities have procedural rightsdamies equal to the rights and duties
of natural persons and legal entities of Ukraingcept for those set by the
Constitution and laws of Ukraine, as well as ins&ional agreements the binding
nature of which has been ratified by the VerkhoRaaa of Ukraine. The Civil Code
states that jurisdiction over cases with the p@dion of foreigners, stateless
persons, foreign legal entities, foreign stateseifthbodies and officials) and
international organizations should be regulatedth®y legislation of Ukraine. The
Code itself does not provide the basis for suctsgliction. But the recently adopted
Law of Ukraine “On International Private Law” (28.2005Ne 2709-1V) provides a
list of the bases for establishing jurisdiction ote case with foreign element>The
bases for obtaining jurisdiction over the case #natrelevant to this survey are:

1) If it was agreed by the parties that the caseheillecided by a Ukrainian
court;

2) if a defendant is a domiciliary of Ukraine, owngperty in Ukraine that can
be subject to remedy, or if a foreign legal entié a subsidiary in Ukraine;

3) harm was caused in Ukraine;

4) in the case of payment of harm when plaintiff isaéural person — domiciliary
of Ukraine or defendant is a legal entity has a@laf business in Ukraine;

5) the cause of action occurred in Ukraine;

6) if the defendant is a citizen of Ukraine who wasrgcabroad and is a immune
from the foreign jurisdiction

7) other cases provided by Ukrainian legislation artdrnational agreements.
Article 77 of the Law “On International Private Lagets out the list of cases

over which Ukrainian courts have exclusive jurisidic. These are cases about real

® Article 1 of the Law on International Private Law ek “foreign element” as a
characteristic of legal relation that can be in ahthese forms:
at least one participant of legal relations is eeiffn citizen, stateless person or
foreign legal entity
object of legal relation is on the territory of@dign country
legal fact that is relevant to occurring, changéeomination of legal relations took
place on the territory of foreign country

26



estate in Ukraine, some domestic relations castsldctual property cases that arise
from Ukrainian legislation, bankruptcy cases whamentity was formed according to
Ukrainian legislation, etc.

In Ukraine there are separate commercial courtsatfganot part of the courts
of general jurisdiction. According to the Commelead Procedural Code of Ukraine
(06.11.1991N\e 1798-XI1) (“CPC”), the commercial court decidesea between
enterprises; institutions; organizations; othealetities (including foreign entities);
citizens that conduct entrepreneurial activithe CPC provides that foreign
enterprises and organizations have proceduralsrigid liabilities equal to Ukrainian
enterprises and organizations. The CPC establitaésommercial courts have
jurisdiction over cases in which a foreign legditgris a party if the plaintiff is a
resident of Ukraine. (According to the Article 9ftle Civil Code of Ukraine, a legal
entity is a resident of Ukraine if it is registeliedJkraine.) Commercial courts also
have jurisdiction over cases with the participatdioreign enterprises and
organizations if:

1) The subsidiary of the foreign enterprise or orgatimn is a resident of
Ukraine;

2) The foreign enterprise or organization has regb@rty in Ukraine which is
the subject of the dispute.

14. When parent and subsidiary entities are involwein a multinational setting,
how does a court assert personal jurisdiction ovgparents or subsidiaries located
out of country? What are the standards for overcomrmg limitations on
jurisdictions over business entities within a multhational corporation?

The bases of obtaining jurisdiction are descrilmetthé answer to question 13 above.

15. How may a court attribute the actions of a subdiary to a parent business
entity, i.e. “pierce the corporate veil”?

The liability of the parent business entity willpgad on the legal status of its
subsidiary in Ukraine. If such subsidiary is regisd in Ukraine as a separate legal
entity according to the procedure of forming a leggdity, it will bear sole liability
for its actions. If the subsidiary is registeredyas an office or branch of a business
entity, without the status of a separate legakgrttien the parent business entity will
be liable for any actions of such branch or office.

Thus as a rule, the parent organization is notoresiple for the activity of its
subsidiary.

But current legislation provides a very limited ragn of bases for “piercing the
corporate veil.” For example, Article 126 of ther@mercial Code of Ukraine
provides that if a subsidiary of a holding corpmatbecomes insolvent due to the
fault of the holding company and announces bankyyphen the holding company
will bear subsidiary liability.
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16. What types of actions (civil and criminal) migh be asserted against a
business

entity with respect to activities taking place outi&le of your jurisdiction by a
business entity over which your courts have jurisdition?

A business entity cannot be subject to criminddiligy in Ukraine. As to civil
liability, assuming that the court has jurisdictiover a case, and pursuant to a
conflicts of law analysis, the applicable law is taw of Ukraine, any of the
traditional civil causes of action could presumatdyemployed.

17. If plaintiffs wanted to sue a business entityniyour jurisdiction, what are
some of the jurisdictional and procedural obstaclethat they (and their lawyers)
might face?

Any person who thinks that his rights have beetat®al can commence an
action. According to the Civil Procedural Code drdine, Ombudsmen, prosecutors,
state authorities, organs of self-government, @apegrsons and legal entities
authorized by law can protect in court interestetber persons or public interests.

Article 20 of the Law of Ukraine “On Public Assotian”(16.06.1992 N
2461-XIl) authorizes public associations, includiman-governmental organizations,
to represent and protect their own interests agtisiand the interests of their
members in court. In order to be allowed to repretiee interests and rights of its
members, an NGO has to show that its founding dectiffstatute) includes
protection of the interest of its members as ont@fims of the organization (as a
general principle, a legal entity in Ukraine isyallowed to do what it is specifically
authorized to do. The founding document can prosigsh authorization). An NGO
also has to prove that the plaintiff is its memiBart this fact is not difficult to show if
the NGO has non-fixed membership, which is allolwedhe legislation. Therefore in
general an NGO can only be a representative ahtkeests of its members, unless it
is direct party to the dispute.

The situation is different in environmental cagescording to the Aarhus
Convention on Access to Information, Public Pgptation in Decision-Making and
Access to Justice on Environmental Matters, to Wii&raine is a Party, “non-
governmental organizations promoting environmeptatection and meeting any
requirements under national law shall be deemé@dve an interest” that is sufficient
for the purpose of access to justice on environaienatters. Therefore
environmental NGOs can have direct standing asifai and not only as
representatives of their members.

International NGOs have the same rights as locaDbI@® they are registered
in Ukraine or they can act through their branches affices, registered according to
Ukrainian legislation.

As to criminal cases, any person can request theeputor’s office to open a
criminal proceeding, including NGOs and naturakpes.
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The cost of litigation in Ukraine can be high fbetaverage person, mainly
due to attorney’s fees. The cost of filing an ati®not high (for example 1% from
the relief asked in the action for payment of mobetynot more than 1700 hryvnya
(about $300);17 hryvnya ($1,5) for an action agasteste government. Corruption
unfortunately can still be an obstacle to achieyusgice.

Some of the tactics that a business entity can@ntplprevent a civil suit for
damages or other relief include, but are not lichit

- Making a motion and than appealing a court’s omfethe motion. Such
appeals can take a very long time to be decidedekample it might take 1.5
years for an appeal to be decided by the Suprernet.Géntil appeal is
decided the case is pending and no same actiobecaoammenced in court;

- Appealing a letter of execution of judgment in taese;

- Constant change of address or providing the wraldgess;

- Change of name of the business entity;

- Not keeping money in the bank account from whiagjuent is to be paid;

- Applying for bankruptcy.

18. Do the civil courts of your country sometimesektline to exercise jurisdiction
over matters where the events occurred in anotherozintry and/or the majority
of witnesses and the bulk of other evidence is oude of your country, thereby
making it more convenient for the parties to litigae in the courts of another
jurisdiction (sometimes referred to as the doctrineof forum non conveniens)?

In order to hear a case, a Ukrainian court haste lurisdiction over the case.
If such jurisdiction is established, a court carhetline to exercise jurisdiction based
solely on convenience.

A court can decline to open proceedings in a ciafle only on one of the
bases set forth in Article 122 of the Civil ProcedilCode. The list of the reasons for
declining to open a civil proceeding is:

- the case is not civil

- there is a court decision to close civil proceedibgcause of a settlement of
the same case between the same parties

- the same case is being tried in the same or diffe@urt

- if the natural person party died or the legal grtédases to exist and no legal
succession for the entity is possible

Article 75 of the Law of Ukraine “On Private Intational Law” also states
that courts shall decline jurisdiction if a courtamother organ of proper jurisdiction
in a foreign country is deciding the same case éetwhe same parties. Therefore, a
court can only decline to exercise jurisdictiothié same case has either been decided
or is being decided by another court, includingr@ign court. If the events occurred
in another country and/or the majority of witnesapd the bulk of other evidence is
outside of Ukraine, on the basis of bilateral agreets with another country the
Ukrainian court will ask the court of another cayrib make a deposition of a
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witness or otherwise present the evidence to thaibilan court. This procedure is
done very often through the Ministry of Justice.

19. Are there any checks and balances on prosecui@rdiscretion or decision
making (e.g. when a prosecutor declines to prose&i case, are there any
measures in place to review his or her decision @n appeals mechanism?)

According to Article 97 of Criminal Procedure CooeUkraine, prosecutors,
investigators or judges are obligated to accept statement about a committed or
planned crime. Such statement or request to omgimanal case should be reviewed
in 3 days and a decision should be made whethemanal case should be opened.
An answer with sufficient explanation should beegivto the party that requested a
case to be opened. A decision made by investigdtout declining to open a criminal
case can be appealed by an interested party prosecutor® (Article 99-1 of the
Criminal Procedure Code of Ukraine). If a decisiordecline to open the proceeding
is made by the prosecutor, such decision can beadgbto a supervising prosecutor.

A decision about declining to open a criminal casea decision to close a
criminal case can also be appealed by an intergstegin court (Articles 99-1, 236-
1, 236-6 of the Criminal Procedure Code of Ukraine)

One more effective check and balance method isdhealled “Request of a
Member of Parliament.” It is a demand of a MembieParliament to provide certain
information. In practice a Member of Parliament samd such request to a Head of
Prosecution office of a region demanding the infation about the action of one of
the prosecutors or demanding the information alibat reasons for declining to
prosecute.

301t is worth mentioning that according to Article 11®f the Constitution of Ukraine, the
Prosecution Office of Ukraine is entrusted withtsfignctions as prosecution in court on behalf ef th
State; representation of the interests of the Statmurt; supervision of the observance of laws by
bodies that conduct pre-trial investigation; andesuision of the observance of laws in the executio
of judicial decisions in criminal cases and alsthve more general function of oversight. The functio
of general oversight is probably the broadest #&edmost controversial. Fulfilling this function,eth
Prosecution Office carries on supervision of compie with the laws that provide for human rights
and freedoms of citizens by the organs of stateigike power, local self-government and their
officials. Therefore, the Prosecution Office in Ukis the highest organ of oversight.
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