CANADA
SURVEY QUESTIONS & RESPONSES (2064)

A Comparative Survey of Private Sector Liability for Grave Violations of International
Law in National Jurisdictions:

The following is part of a larger project looking into the potential liabilities facing companies under
public international law, specifically the laws governing genocide, crimes against humanity, and
international humanitarian law. This survey is intended to assist in decisionmaking by companies,
governments, and affected communities. It is not intended as a definitive description of liability or
culpability under the law in Canada or internationally. It is not specific to any particular case or
situation and is intended to be the basis for further research.

|. Status of business entities under criminal law:

1. Does your penal code (or judicial interpretations lhereof) provide that business
entities may be prosecuted criminally for violatiors of such code?

Yes. Business entities are included within therdgdin of “person” within the Criminal Code
(R.S. 1985, c-46), under section 2: “"every on@érson”, "owner", and similar expressions
include Her Majesty and public bodies, bodies caaf# societies, companies and inhabitants
of counties, parishes, municipalities or otherrditt in relation to the acts and things that
they are capable of doing and owning respectivédge’I nterpretation Act, R.S. 1985, c. I-21,
governing the interpretation of federal law, s.3B:every enactment ... person, or any word
or expression descriptive of a person, includesrparation.” For its part, the Criminal Code
of Canada specifically provides that the terms égvone’, ‘person’, ‘owner’, and similar
expressions” used to describe who is liable for tmadfenses in the Code “include Her
Majesty and public bodies, bodies corporateieties, companies and inhabitants of counties,
parishes, municipalities or other districts in tigla to the acts and things that they are capable
of doing and owning respectively.” Criminal CodeSR1985, c. C-46, s.2. For a discussion
of the Canadian approach to criminal corporateilitgband particularly howmens rea is
determined, se€anadian Dredge & Dock Co. v. The Queen, [1985] 1 S.C.R. 662 (S.C.C.).

The Criminal Code definition of “person” also agslito the use of the word “person” within
the Crimes Against Humanity and War Crimes Act émmafter CAHWCA) [(2000, c.24)],
under section 2(2), which states: “Unless otherpis®/ided, words and expressions used in

! The contents of this survey response are intermte@$earch purposes only and continue to be @iskght
of peer review. The contents of this survey respansén no way intended as comment on specificscase
judgements, nor are they intended as legal adviang of the issues covered. Due to constraingpate, many
responses in this text provide only a basic intotidn to the issue and the complexities of specifises or
provisions may not be fully explicated. Readerksggpractical legal advice should consult a lanipethe
relevant jurisdiction. Citations and referencethis survey response should adhere to the folloongat:
“Survey Response, Laws of Canada, ‘Business anthitienal Crimes’ Fafo AlS, [date accessed] 2004ie
contents of this survey response are publisheddliy £IS under a Creative Commons Attribution-Shalike
2.5 License.
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this Act have the same meaning as in@nieninal Code.” Section 4 of the CAHWCA (listing
the crimes of genocide, crimes against humanity vaad crimes committed within Canada)
begins “Every person is guilty of an indictablearfte who commits...” and section 6 (listing
these same crimes committed outside of Canadah®égvery person who, either before or
after the coming into force of this section, consatitside Canada...”

2. What are the standards applied in your jurisdiction for attributing liability to a
business entity for the actions of individual servats? For example:

a. What must one demonstrate in order to convince theourt that the actions of the
servants of the business entity may be attributedot the business entity to
establish the guilt of the business?

Canadian Dredge & Dock Co. v. The Queen, [1985] 1 S.C.R. 662 (S.C.C.) establishes an
“identity doctrine” that merges the board of dimst the managing director, the

superintendent, the manager or anyone else to whasndelegated the governing executive
authority of the corporation, and the conduct ofy af the merged entities is thereby

attributed to the corporation. The directing miad,a prerequisite to the theory's operation,
must act within the scope of his authority, thathis/her actions must be performed within

the sector of the corporate operation assignednihkr. The sector may be functional, or

geographic, or may embrace the entire undertakirigeocorporation. It is no defense to the
application of the identification doctrine thatr@mnal act by a corporate employee cannot be
within the scope of his authority unless expressiyered to do the act in question. Such a
condition would reduce the rule to virtually nothirLiability can arise whether or not there

be formal delegation, awareness of the board ectlirs, or express prohibition.

The outer limit of the delegation doctrine is, heee reached and exceeded when the
directing mind ceases completely to act, in factirorsubstance, in the interests of the
corporation. Where the criminal act is totally nadd of the corporate employer and where
the act is intended to and does result in benefitusively to the employee-manager, the
employee-directing mind, from the outset of theigiesand execution of the criminal plan,
ceases to be a directing mind of the corporatioth @@nsequently his/her acts cannot be
attributed to the corporation under the identifmatdoctrine. Thus, the identification doctrine
only operates where the Crown demonstrates thaadtien taken by the directing mind (a)
was within the field of operation assigned to hien/h(b) was not totally in fraud of the
corporation; and (c) was by design or result pddijthe benefit of the company.

b. If, in order to find a business entity guilty of acrime, the court must find that the
business entity intended to carry out an activity lhat is a crime, how must the
prosecution demonstrate that such intent (mens reayas present?

See discussion of the identity theory above.

3. Under your criminal code (penal law), what is the égal standard for convicting
someone of aiding and abetting the commission of arime by another
(complicity)? What is the legal standard for conviting someone of plotting with
another to commit a crime (criminal conspiracy)?

Sections 4(1.1) and 6(1.1) of the CAHWCA state:éBvperson who conspires or attempts to
commit, is an accessory after the fact in relatonor counsels in relation to, an offence
referred to in subsection (1) is guilty of an irtdlde offence.” Under these sections, the



punishment is listed in subsection (2) as imprisenior life, if an intentional killing forms
the basis of the offence, or liability to imprisoam for life in all other cases. Additionally,
the Criminal Code provides that “every one is ay#y an offense who ... (b) does or omits
to do anything for the purpose of aiding any persooommit it; or (c) abets any person in
committing.” See s-s. 21(1). Essentially, abetting means “to enageirar set on,” and an
abettor as “an instigator or setter on, one whanates or procures a crime to be committed.”
See, eg., R v. Slajko, [1970] 1 O.R. 824 at 826 (Ont. C.A.). “Aiding’eans “to assist or
help the actor.R. v. Greyeyes, [1997] 2 S.C.R. 825 at 837 (S.C.(hgy Cory J. The offense
has both aractus reus and mens rea element. The Crown must show “not only that the
accused encouraged the principal with his or hemdwv@r acts, but also that the accused
intended to do so.lbid at 842. However, the Supreme Court has held tipgrson may be
convicted of manslaughter “who aids and abets amoplerson in the offence of murder,
where a reasonable person in all the circumstawoedd have appreciated that bodily harm
was the foreseeable consequence of the dangerowehmt was being undertakenR. v.
Davy, [1995] 4 S.C.R. 573 at 583.

Conspiracy is also criminalized in the Criminal @oSee, e.g., paragraph 465(1)(a), making
it an offense to conspire “with anyone to commitrdar or to cause another person to be
murdered, whether in Canada or not ...”. The coreookpiracy is an “agreement to perform
an illegal act or to achieve a result by illegalam&”R. v. Douglas, [1991] 1 S.C.R. 301 at
316 (S.C.C.). There must be “an intention to agtkee,completion of an agreement, and a
common design.United Satesv. Dynar, [1997] 2 S.C.R. 462 at 500 (S.C.C.).

Section 14(1) addresses the issue of superior grédiminating the defence of superior
orders as follows: “(1) In proceedings for an offerunder any of sections 4 to 7, it is not a
defence that the accused was ordered by a govetromensuperior — whether military or
civilian — to perform the act or omission that ferthe subject-matter of the offence, unless,
(a) the accused was under a legal obligation ty obeers of the government or superior; (b)
the accused did not know that the order was unlavahd (c) the order was not manifestly
unlawful. (2) For the purpose of paragraph (1)@xers to commit genocide or crimes
against humanity are manifestly unlawful.” This elefe could apply in cases involving
individuals from business entities, as “superioludes civilian superiors, including Boards
of Directors, management, etc. In addition, sectidrcontains another limitation on defence:
“(3) An accused cannot base their defence undesestibn (1) on a belief that an order was
lawful if the belief was based on information abautivilian population or an identifiable
group of persons that encouraged, was likely tooerage or attempted to justify the
commission of inhumane acts or omissions agairestptipulation or group.” For example,
hate literature or hate propaganda cannot be reped.

Section 25(2) of the CAHWCA addresses offencesrafjdine administration of justice of the

International Criminal Court found in sections 1B{8uch as obstructing or bribing officials

or committing perjury) committed outside of Canallsstates: “Every person who, being a

Canadian citizen, commits outside Canada an acdnussion that if committed in Canada

would constitute conspiring or attempting to comnbiging an accessory after the fact in
relation to, or counseling in relation to, an acbmission that is an offence or a contempt or
court under subsection (1) is deemed to have cameunibat act or omission in Canada.” A

similar approach to conspiracy and attempt is fomnskction 26, which addresses retaliation
against International Criminal Court witnessesthié crimes found within sections 16-26

occurred in Canada, the sections of the CriminalleCaddressing conspiracy and attempt
would apply.



Section 27 of the CAHWCA, relating to possessionpasperty or proceeds of property
derived from genocide, crimes against humanity, arames, breach of responsibility of a
military commander or a superior, or offences asfathe administration of justice of the
International Criminal Court, also states that mospn shall possess the proceeds of crime
gained as a result of “a conspiracy or an atteraptdmmit, being a party to, being an
accessory after the fact in relation to, or anynsaling in relation to, an offence referred to in
any of paragraphs (a) to (d)” [genocide etc.]. Baene prohibition is found in section 27,
relating to laundering of proceeds of crime.

4. Are there any other special elements not requiredni the conviction of a natural
person that must be present when the defendant in eriminal proceeding is a
business entity?

No, there are no provisions of the CAHWCA that $jieadly address business entities only,
subject to satisfaction of the identity theory fofifenses for which there is mmens rea
element.

Il. Status of International Law/International Human itarian Law in your Country's
Leqgal Framework:

5. May an individual be prosecuted for violations of mnternational law in the courts
of your country?

Not directly. International law is generally notnstdered part of Canadian law unless
received as part of Canadian law through an A®afiament (or the provincial legislatures,
as the case may be). Thus an international legaleccannot be prosecuted as such in
Canadian court until articulated or incorporatecailCanadian statute. Certain international
war crimes and crimes against humanity have betculated as Canadian crimes in the
Crimes Against Humanity and War Crimes Act, S.C. 2000, c. 24.

The CAHWCA provides for the prosecution in Canatigenocide, crimes against humanity,
war crimes, breach of responsibility by a militagmmander or a superior (usually a civilian
superior), offences against the administrationustige of the International Criminal Court
and possession or laundering of proceeds deriveth fthese crimes. The CAHWCA
implements domestically the Rome Statute of therfr#tional Criminal Court. Genocide,
crimes against humanity and war crimes are definethe CAHWCA in accordance with
customary and conventional international law [smr, éxample, the Genocide Convention
would be taken into account in the prosecutionesfagide], as well as the general principles
of law recognized by the community of nations. T®HWCA also makes it clear that the
crimes listed in articles 6, 7 and 8(2) of the Rddtatute (genocide, crimes against humanity
and war crimes in internal and international arnwhflict) are crimes according to
customary international law as of July 17, 19984 dd adoption of the Rome Statute).

Jurisdiction under the CAHWCA is wide and inclugessdiction based on both active and

passive personality, as well as universal jurigoiicias presently defined under customary
international law (i.e. containing a presence regfuent). Section 8 states that, for offences
committed outside of Canada, “A person who is &itetp have committed an offence under
section 6 [genocide, crimes against humanity or evimnes committed outside of Canada] or
7 [breach of responsibility of a military commandaera superior outside of Canada] may be
prosecuted for that offence if (a) at the timeaffence is alleged to have been committed, (i)
the person was a Canadian citizen or was employe@€dnada in a civilian or military



capacity, (ii) the person was a citizen of a statd was engaged in armed conflict against
Canada, or was employed in a civilian or militagpacity by such state, (iii) the victim of the
alleged offence was a Canadian citizen, or (iv)uisém of the alleged offence was a citizen
of a state that was allied with Canada in an arowadlict; or (b) after the time the offence is
alleged to have been committed, the person is pras€anada.

6. May a business entity be prosecuted for violationsf international law in the
courts of your country?

Yes, as long as those crimes have been implemerttedomestic law, as Canada is a dualist
system. The international crimes of genocide, csiagainst humanity, war crimes and breach
of responsibility of a military commander or super{usually called superior or command
responsibility in international law) have been irmpwated into Canadian law through the
CAHWCA. However, companies are not explicitly inbdad or excluded from prosecution
where international crimes may be prosecuted iraGiam law.

I1l. Alternative Mechanisms: Civil Law/Tort:

7. Are there any bases in your country's tort law (ciWl law) for suing individuals
and/or business entities for violations of internabnal law?

There is no ATCA equivalent in Canada. In factréhie uncertainty as to whether there could
ever be a federal ATCA or whether each provinceld/bave to enact such a law.

To the extent that international crimes or wronige aonstitute injuries of the sort cognizable
as a tort, civil law remedies would be availabl€Canadian courts. Generally, there would be
no bar on subject matter jurisdiction for such awg and, should the defendant corporation
be incorporated in the Canadian court’s provinkherdg would likely be no issue of personal
jurisdiction. The plaintiff would not need to beCanadian resident or citizen and Canadian
courts generally favour a plaintiff's right to clemtheir forum. However, Canadian courts
follow the common law doctrine dérum non conveniens, a discretionary principle allowing
a court to decline to hear a matter where there istronger connection to a foreign
jurisdiction. In deciding whether to apply this tiime, Canadian courts will look to such
things as the place where the harm occurred, ttagitm of the witnesses, which law applies,
etc. While it did not involve an alleged wrong aternational law, a classic case applying
forum non conveniens to defeat a tort action brought by foreign plaisti&gainst a Canadian
company isRecherches Internationales Quebec v. Cambior, [1998] Q.J. No. 2554 (Que.
S.C.), (QL), (14 August 1998).

8. What types of causes of action might be assertedagst a business entity with
respect to actions committed outside of your counyrbut which involve a business
entity that is domiciled in your jurisdiction?

Assuming that the applicable law to be appliedheéslaw of Canada, pursuant to a conflicts of
law analysis, any of the traditional civil causdsaotion could presumably be employed in

such a case (though property actions at commonstametimes may require that a case be
brought at thaitus of the property in question).



IV. Jurisdiction:

9. On what bases do the courts of your country assejtrisdiction over criminal and
civil defendants?

For civil jurisdiction, the court requires a “reatd substantial connection” with the subject of
the litigation. Tolofson v. Jensen, [1994] 3 S.C.R. 1022 at 1049 (S.C.C.) Also knoam
jurisdiction simpliciter, this issue usually only arises where someonesiiges ex juris, in
which case a question arises as to whether thet ¢@s personal jurisdiction over the
defendant. Special rules on when such servicebegilpermitted exist, | believe, in the civil
procedure rules of each provinde. juris service to a defendant ordinarily resident in a
province likely meets the test.

For criminal jurisdiction, Canadian courts gensgrathay only prosecute those crimes
committed within Canadian territorysee R. v. Finta, [1994] 1 S.C.R. 701 at 805-806;

Criminal Code, s-s. 6(2). There are exceptionsstFsome crimes may have a “real and
substantial link” to Canad&ee, e.g., R. v. Libman, [1985] 2 S.C.R. 178 (S.C.C.). Whas th

means is far from clear, but one reasonable irgépon is that there is a continuity of the
acts that constitute the crime from one state tna@a (i.e., some portion of the activities
constituting the crime took place in Canada) ot thare is harm in Canada.

Second, there are special extraterritorial crined may be prosecuted in Canafiee, e.g.,
Crimes Against Humanity and War Crimes Act, S.C. 2000, c. 24. Jurisdiction under the
CAHWCA is wide and includes jurisdiction based attbactive and passive personality, as
well as universal jurisdiction as presently defingader customary international law (i.e.
containing an presence requirement). Section 8sstaat, for offences committees outside of
Canada, “A person who is alleged to have committeeffence under section 6 [genocide,
crimes against humanity or war crimes committedsidet of Canada] or 7 [breach of
responsibility of a military commander or a supematside of Canada] may be prosecuted
for that offence if (a) at the time the offencaleged to have been committed, (i) the person
was a Canadian citizen or was employed by Canadaciwilian or military capacity, (ii) the
person was a citizen of a state that was engagednied conflict against Canada, or was
employed in a civilian or military capacity by sustate, (iii) the victim of the alleged offence
was a Canadian citizen, or (iv) the victim of tHieged offence was a citizen of a state that
was allied with Canada in an armed conflict; or &fter the time the offence is alleged to
have been committed, the person is present in Ganad

10.If plaintiffs wanted to sue a business entity in yor jurisdiction, what are some of
the jurisdictional and procedural obstacles that tley (and their lawyers) might
face?

See discussion of jurisdiction in questions 7-9vabo

11.Do the courts in your country sometimes decline t@xercise jurisdiction over
matters where the events occurred in another counyr and/or the majority of
witnesses and the bulk of other evidence is outsidaf your country, thereby
making it more convenient for the parties to litigae in the courts of another
jurisdiction (sometimes referred to as the doctrineof forum non conveniens)?

See discussion in question 7 above.



12.Would the doctrine of sovereign immunity be applicale to protect a state-owned
enterprise?

Under section 48 of the CAHWCA (as it amended tkedslition Act by adding section 6.1),
claims of individual immunity (e.g. diplomatic impitly) cannot be used to prevent Canada
from surrendering an individual to the Internatio@aminal Court.



