QUESTION SIX-ONE

6-1 What is the test in your country’s complicity Aws for determining that an accomplice had the
requisite mensrea in providing assistance, encouragement or means toe principal perpetrator of a
crime? In some circumstances, your jurisdiction mayind that more than one test satisfies thenens
rea requirement.

a) Must the prosecution prove that the accomplicevanted the perpetrator to carry out
the particular crime, i.e. the accomplicantended that the crime be committed? This
is thedolus specialis, or “shared intent” test. (Note: Please indicatefian accomplice’s
shared intent might be inferred from his actions asn evidentiary matter )

Since complicity in a crime includes within its pecthree different categories, namely being a
co-principal, incitement (abetting), and being anessory (aiding) under Japanese criminal law, as
explained in our answer to Question 6 in the previ@port, we discuss the issue in regard to ebitteo
three respectively.

1. Must the prosecution prove that the accomplicevanted the perpetrator to carry out the particular
crime?

Co-principals

While proof of communication between co-principaleut their intention to jointly commit a
crime is a required element of being a co-princgmatliscussed below, proof that a co-principal eent
another co-principal to carry out a crime is najuieed. Awareness and acceptance of a co-prinsipal’
commission of a crime is sufficient grounds foremgmn to be punished as a co-principal (althougtetis
another view on this issue that doesn’t requir@pod “acceptance” but only proof of “awarenesst tie
crime would probably be committed by the perpetrat®ee the answer to Question (c)). On the otledh
a crime committed due to negligence is consideiterently. A crime committed due to negligence is
punishable only when a specific provision for phment exists (Penal Code Art. 38 Para. 1). Wheh auc
provision exists, according to the precedents|dtvweconsiders “co-principals through negligencehtwve
violated a shared duty of care, even in a caseewherco-principal was unaware of the perpetrator’s
commission of a crimé.

Incitement

Proof that a person was aware of and acceptedettpefpator’'s commission of a crime is
required for the a person to be convicted as atemasince incitement is defined as causing amothe
person’s criminal intent and having that person mitnthe crime (although there is another view thay
requires proof of the “awareness of the probabi)litdiowever, proof that an inciter willingly (protieely)
wanted the perpetrator to carry out a crime isreqtired® Incitement through negligence (i.e., a case in
which a person is unaware that the perpetratar @@timit a crime) is not recognized under the lava a
type of incitement.

Being an accessory

Proof of a person’s awareness and acceptance pEtipetrator's commission of a crime is also
required for the person to be convicted as an aocggalthough there is another view that only nesgu
proof that a person was “aware that the crime weputdably be committed by the perpetrator”). Prbait

! Masahide Maedda§eihou Souron KougdLectures on the General Theory of Criminal Law]4&1. Examples of
precedents are as follows; Nagoya District Courdgdnent of September 30, 1986 (39-4 KOUKEISHU 3Tbkyo District
Court, Judgment of January 23, 1992 (1419 HANREQW 133).

2 Minoru OhyaKeihou SouroriThe General Theory of Criminal Law] at 459.

3 Maedasupraat 450; Ohyaupraat 462.



an accessory willingly wanted the perpetrator tmycaut a crime is not a required element undenaie®
Accessoryship through negligence (a case wheresapés unaware that the perpetrator is to commit a
crime) is not recognized under the law as accesbipy

2 Is shared intent of commission of a crime betweeaprincipal perpetrator and an accomplice
required?

Co-principals

Although there is a view that a person who hadntention to jointly commit a crime and a
person who didn’t may be punished as co-princifhks predominant view requires that the principal
perpetrator and the accomplice share the awaranestoreseeing of the completion of the joint
commission of a crime in order for an accomplicbégunished as a co-principal; in other words, the
latter view does not recognize the existence a-eadled “one-way co-principal,” (i.e., an acconggliwho
does not share communication of intéht).

Incitement

Although there is a view that the existence ofghared intent of the commission of a crime is
required for conviction in a case of incitemeng gredominant view is that a person who actuallysed
another person’s intention to commit a crime mayieaished for incitement, even if the principal
perpetrator decided to commit a crime without beingre of the act of incitemeht.

Being an accessory

Though there is a view that the existence of teged intent of the commission of a crime is
required for conviction in a case of accessoryship predominant view is that communication of the
mutual intent between a principal perpetrator andeaessory to commit a crime is not always necgssa
The grounds for this view are that the act of azeasory can facilitate the criminal act of a pyatiand
thereby cause the criminal result (one of the d¢tutiste elements), even when there is no commuigioat
of mutual intent between the principal perpetratod the accessofy.

3 The proof of shared intent

An accomplice’s shared intent may be inferred feomd evidenced by his actions. A statement of
the accomplice him/herself is not necessary.

b) Must the prosecution prove that the accomplice hadctual knowledge that the
assistance provided would assist the perpetrator toommit a specific crime (or
alternatively a crime or some sort)? (sometimes refred to as a requirement of
“knowledge”)

Under Japanese criminal law, a person who onlyahgeineral intent to provide assistance to
another to perform “some crime” (without qualifyittte assistance for a specific crime) cannot be
punished as an accomplice. A person is only pudigiha case where the offense that was actually
committed by a principal perpetrator and that azoawplice foresaw is the same, or within the scdpee o
certain type of offense (in a case of a co-prinigcigéhin the scope where communication of intexisted,

4 Ohyasupraat 468.

> Maedasupraat 450; Ohyaupraat 468.

5 Atsushi YamadaKeihou SouroriGeneral Theory of Criminal Law] (YUHIKAKU, 2004t271; Maedaupraat 411.
Though it is a rather old precedent, the Daishif@reat Court of Judicature] of February 25, 192KEISYU 79) required
the shared intent of joint commission of a crime.,

" Maedasupraat 455; Ohyaupraat 464.

8 Yamaguchbupraat 297; Ohyaupraat 471.



and in cases of an inciter and accessory, withérsttope of “substantive overlap”)The following are
examples of these types of cases.

- While A andB mutually communicated their intent of committing @fense of larceny and
jointly committed larceny; only, in fact, had the intent of committing robbery ammanmitted
robbery..

- B’s incitement ofA to commit the offense of larceny caud®d intent to commit the offense of
robbery, and actually committed robbery based on B’s intent.

- A committed the offense of robbery althougjkent a tool toA with the intent to assigt to
commit the offense of larceny.

In these cases, although it is impossible to puBigor being a co-principal, an inciter, or an
accessory of the offense of robbery because B didiwvemens reait is possible to punish B for being a
co-principal, an inciter, or an accessory of tHemse of larceny.

On the contrary, when A committed the offenseafily injury and not murder in spite of B's
incitement for A to commit murder, B may be punigtier incitement of the offense of bodily injury
because the crime actually committed was only gadjury and not murder (and the same can be said i
cases concerning a co-principal and an accesSbry).

¢) Would it be sufficient to show that the accomplicevas indifferent toward, or
accepted the chance that the assistance providedght assist the perpetrator to
commit a crime (not a specific crime)?  This thelolus eventualis test.

First, under Japanese criminal law, an accompligst mavemens reaf a specific crime (or
within the scope of a certain type of offense,fmitcrime, in general) in assisting the perpetrator
Nevertheless the notion oflblus eventualiss accepted. If the existencediflus eventualigs proved, a
person is punished as the crime was intentionaltgroitted. However, there are different views ath&
meaning ofdolus eventualis.

As explained in our answer to question a), it isnequired that an accomplice willingly wants
the perpetrator to commit the crime. There is nposjtion.

There are different views regarding (1) a casehitlwvthe accomplice accepted the chance that
the assistance provided might assist the perpet@tmmmit a crime and (2) a case in which an
accomplice, while being aware of the chance, bdindt necessarily accept inwardly, the chancettat
assistance provided might assist the perpetratooramit a crime.

From one point of view, the existence of crimimgkntis present when a person, who foresees
and accepts the result of a criminal act, venttoe®mmit the crime, and negligence is consideoduktif
a person only foresees the occurrence of a crinnedes not accept the chance of the occurrenae of
crime). From another point of view, criminal intentists when a person is aware of the probabilitthef
occurrence of a crime, and negligence is considerée if a person is merely aware of the possgjbif
the occurrgpce of a crime. The interpretationdefrecedents of the Supreme Court vary from alacho
to a scholar.

As incitement or accessoryship is an intentionmherand “incitement by negligence” or
“accessoryship by negligence” is not recognizedenddpanese criminal law, an accomplice who acdepte
the chance that the assistance provided mighttalssiperpetrator to commit a crime may be punished
according to the first view but may not always b@iphed according to the second view. Accordintpéo
second view, it is impossible to punish an accooeplithen the accomplice thought that the probalufity

® Maedasupraat 480.

10 Ohyasupraat 489.

1 Maedasupraat 482

12 Maedasupraat 208; Ohyaupraat 183. Tokyo High Court of March 28, 1985 (74 HREI JIHOU 160) found that the
accused, who threw a heavily drunken victim intivar from a bridge which was six meters abovevilager, hadnens rea
(criminal intention)of murder. The judgment held that the accused grzing that the victim would certainly drown,
ventured to accept the result and committed thens#. (The decision may be understood as takinfirsheiew.)



the perpetrator committing the crime to be very,laxile an accomplice may be punished when he/she
thought that it was highly probable that the pengdet would commit a specific crime. Despite the
academic difference between the first and the sbutws, there is little practical difference beamehem,
since it is very rare to accept the chance of twaiwence of a crime when its possibility was se 1o

reach the degree of probability.

When the accomplice was indifferent to (did noegdhe fact that the assistance provided might
assist the perpetrator to commit a specific critihe,accomplice may not be punished according tdirtste
view, and may be punished when he/she was awahe gfrobability of occurrence of a criminal result
according to the second view.

d) Would it be sufficient to show that it wasforeseeable that the assistance provided
would assist the perpetrator to commit a crim@ (This test is sometimes stated as
“knew or should have known that . . . )

In order to punish an accomplice as a co-principa,insufficient to simply demonstrate it was
foreseeable that assistance would assist the patgetsince the communication of mutual intentalsetn
co-principals is a necessary element.

Since criminal intent is a required element f@egson to be convicted as an inciter or an
accessory, it is necessary to prove that the ackmerpresaw that the assistance provided woulsbtise
perpetrator to commit a crime. It is insufficieatdnly prove that it was foreseeable that the tssis
would assist the perpetrator

e) Would a court impose a more lenient test to determie whether themens rea was
present if the crime involved were a particularly grious or egregious one?
Alternatively, would a court impose a more lenientest for lesser types of offenses?
(e.g., misdemeanors)?

The elements of awareness and acceptance of thetgor’'s act, or the communication of
intent, as explained above, are discussed as efem@mmon to accomplices of all kinds of offendes.
general, it is not the rule to apply a more lentest to determine whetherens reavas present, depending
on the seriousness of an offense.

As discussed above, co-principals may be punistied €rime committed as a result of
negligence in spite of the lack of criminal intesithough it is limited to those offenses that hapecific
provisions for the punishment of such negligende @rimes resulting from negligence that are pwaiifh
under the Penal Code are limited to certain semonses that endanger life or body (such as magblau
caused by negligence, bodily injury caused by gegice, fire caused by negligence, endangerindgdraff
caused by negligence, etc.). Considering this, ioissible to say that some statutes provide a leoient
test for determining whethenens reavas present; i.e., for certain crimes, which amigularly serious,
the test for the presenceraEns reds more lenient. Other statutes also provide aensewere test to
determine whethanens reavas present for some crimes. For example, theséfef the abduction of an
adult requires not only awareness and acceptante @bduction (although, as already explaineaettse
a view that requires awareness that the perpetnaliggrobably commit the crime) but also a specifi
purpose as follows: profit, performing an obscette marriage, harming life or body (Penal Code, Art
225), ransom (Penal Code, Art. 225-2), or trangpgrn abducted person to foreign countries (P€ndk,
Art. 226).

f)  If your country’s laws do not impose criminal liability on legal persons, or if
government agencies (including state-owned enterf@es) are not covered by your
country’s criminal laws, is there an alternate mechnism whereby victims or foreign
governments may obtain administrative remedies agast such persons/agencies for
acting as accomplices?



As explained in our answer to Question 3-5 ingrevious report, under the system of Japanese
criminal law, a legal person is not generally phe and may be punished only when there is a poovis
that specifically and explicitly provides for thampshment of legal persons, suchHRgobatsu Kitei”
(Double Punishment ProvisionRYyobatsu Kitéiin general provides that a legal person shalbteished
when an employee, etc. commits a crime “in relatothe business or property of such a legal...pérson
as explained in our answer to Question 3 in theipus report. Statutes that contaRybbatsu Kitéi
generally regulate the business of private busiaatiies and often exclude from their applicatiusiness
directly run by government agencies. Thereforis, litot easy to expect th®yobatsu Kitei” would be
applied to business directly run by government aiggsn In addition, as business directly run by dape
government agencies is limited to such busines$srastry of a state-owned forest because of the
advancement of privatization, it is hard to asstina¢ Japanese government agencies operate theiebsis
abroad in light of the nature of their busin&bs.

Some legal persons to which the Japanese govetmrwnded capital or grants for
administration are expected to operate their bgsiireforeign countries. The examples of such legal
persons are the Japanese International Cooperagiemcy (JICA; an independent administrative
institution); the Japan Foundation (an independdntinistrative institution); Nippon Export and
Investment Insurance (an independent administratstéution); Japan Oil, Gas and Metals National
Corporation (an independent administrative insotjt Japan Bank for International Cooperation (JBlI
and the Development Bank of Japan. The employetteesé agencies are not officials but regarded as
officials in the application of criminal law such the Penal Cod®. If there are regulations for
government agencies similar to those for privat@rmss entities regarding certain businesses, goeart
agencies might receive penalty pursuantRgdbatsu Kité{Double Punishment Provision) under such
regulations. However, government agencies do nallysreceive a penalty because they are treated
differently from private business or because theydt operate the same kind of businesses as ariv
business entity.

However, general regulations irrelevant to therapal and permission of certain business, such
as regulations concerned with the bribing of aifprefficial™® and money launderiny are applicable to
government agencies since there are no provistmasdude them from their applications.

A competent minister is able to take correctivasuges when a legal person capitalized by or
receiving a grant for administration from the gawreent is involved in a serious human rights violati
even if there is no applicabl®yobatsu Kitéi(Double Punishment Provision) or provision of sinment
for overseas criminals (of nationat$) Regarding whether victims, etc., may sue for sotgrvention by a

13 participation in a peacekeeping operation is ammte of the way in which government agencies mettly abroad. In
the case of a peacekeeping operation, as a pepiafdéerce is established under the Internatior@geration
Headquarters of the Cabinet Office, a member ofdhee holds the status of a government officialder Japanese criminal
law, a range of offenses that have provisionstergunishment of overseas criminals is extendedwah&iminal holds the
status of a government official. However, thererayéRyobatsu Kitei” (Double Punishment Provisionfgy such offenses as
rape and murder (as explained in our previous tgpor

14 Independent Administrative Institution Japanesertmtional Cooperation Agency Law, Art. 12, Indeghent
Administrative Institution Japan Foundation Lawt.Arl, Trade and Investment Insurance Law, Artld@ependent
Administrative Institution Japan Oil, Gas and Mstiltional Corporation Law, Art. 10, Japan Banklfgernational
Cooperation Law, Art. 20, and Development Bankagfah Law, Art. 18.

15 Unfair Competition Prevention Law, Art. 11 ParaAtt. 14, Para 1, No. 7, Para. 3 (a provision afipiment for overseas
criminals), Art. 15 (Ryobatsu Kite€i[Double Punishment Provision])

16 Law for Punishment of Organized Crimes, ControCeifne Proceeds and Other Matters, Art. 9~Art.Art, 12 (A
provision for punishment for oversees criminalsit. A7 (“Ryobatsu Kité€i[Double Punishment Provision]).

1 Independent Administrative Institutions Regulaticaw provides that a competent minister may oraenatitution to
report its operation and property, and carry oubrthe-spot inspection. A minister also may omkxessary correction
measures when such an institution commits an illagian relation to its business or when thera ibreat of such an
institution commiting an illegal act. Furthemorlee taw authorizes a competent minister to dismisisief and/or auditor of
the independent administrative institution whershe/conducts an illegal act (Independent Admirtisgdnstitutions
Regulation Law Art. 23, Para. 3, Art. 64, Art. 6BJthough the JBIC and the Development Bank of degr@ not
independent administrative institutions, the stedugstablishing both institutions have provisiandtie dismissal of



competent minister, when a competent minister doegervene in spite of the existence of an illeget
of a legal person, based on the notion of “obliditigation” (one type of administrative litigatipto
obtain redress might be possible in theory, althahg effectiveness of such litigation is uncertsrthere
is no relevant precedetit.In addition, JICA and JBIC set out guidelines éavironmental and social
considerations and established objection systemich external examiners review objections regaydi
compliance to the guidelines. However, room forlitan the effectiveness of the systems still resyain
since the systems are only applied to projectstadagfter the establishment of the systés.

Lastly, we will discuss how a test for determinthgt an accomplice had the requisitens rea
which is explained above in our answer to quesdioto f), can be applied to cases of legal persoosder
to organize our discussions over the relation betwRyobatsu Kit€i(Double Punishment Provision) and
the punishment of an accomplice. We need to orgahiz discussions since the punishment of legal
persons is generally limited to the offenses predids Ryobatsu Kitéiunder Japanese criminal law.

When an accomplice B provided certain assistanica principal perpetrator A’s commission of
a crime, a test is required to determine whetheatttcomplice B had thaens realescribed above. When
the conduct of both the accomplice B and the peafmtA, or of one of them, was performed in a iigme
country, they cannot be punished unless a provisiothe punishment of overseas criminals exists. A
explained in our answer to Question 6 in the previ@port, a provision to punish overseas crimirsals
sometimes only applicable to either the accom®ice the perpetrator A.

In other words, when it is determined that accavepB hadmens reaand that the provision of
punishment for overseas criminals also existsheract of assistance of B can be found to have been
committed domestically), B may be punished. In daise, if B’s conduct was considered normal conduct
in the course of business, then a legal personh@,employed B, has criminal liability pursuant to
“Ryobatsu Kite€i(Double Punishment Provision). However, such seda limited to offenses which have
provisions of Ryobatsu Kitef.A legal person C is not required to have sowms reaas explained in our
answers to questions a) to f).

In brief, as explained in our answers to Quest®is 6 in the previous report, the following
elements are required in order to punish a legaiqreC;
® An employee B (or a director B) commits a crimeliiing complicity)
(B is required to havmens reg,
(ii) There is an applicabldRyobatsu Kit€ifor the offense of which B is accused,
(iii) B’s criminal act was conducted in the ¢sel of business,
(iv) A legal person C is not without negligence over &isinal act
(under the interpretation &yobatsu Kiteithe existence of C's negligence is assumed,
so the legal person C must prove that C was ndiges).

QUESTION SIX-TWO':

6-2 What is the test in your country’s complicity Aws for determining that assistance was provided
by the accomplice (theactusreas)?

directors, reporting to and inspection by a comptet@nister, and correction orders (Japanese Bankfernational
Cooperation Law, Art. 14, Art. 52, Art. 53, Devetopnt Bank of Japan Law, Art. 13, Art. 49, Art. 50).
18 The Administrative Case Litigation Act, Art.37-2opides that administrative litigation is only pétted when there is a
risk of serious damage caused by the omissiorceftain administrative disposition and there iotieer appropriate means.
However, the target of the disposition of correttimder in question here is a legal person whicidoots an illegal act and
not the victims of the illegal act. Therefore, wreethird party litigates the disposition, he/sheeiguired to have “legal
interest” over the disposition (Administrative Cdsigation Act, Art. 9). There are different vievas to whether a victim,
who is not the one receiving a disposition, mayfsua disposition to be made on the legal per€mthe contrary, the
administrative appeal system doesn’t have a sirpilacedure.
1% The objection system of JICA was established ®52@\ccording to the annual report of the Examipanel (FY2005),
there were no objections submitted during the aofdiscal year 2005
(http://www.jica.go.jp/english/about/policy/envi/@gtion.htmlI[English]).

The objection system of JBIC was established®B2 According to annual reports of the examinerefivironmental
guidelines, there were no objections from its digthiment up to March 2005
(http://www.jbic.go.jp/english/environ/pdf/objectiquaf [English]).




a) Must the assistance bghysical, i.e. in the form of money, cash, arms, active piical
help, etc?

b) Could the assistance benoral or verbal, i.e. in the form of encouragement, incitement,
approval, planning assistance, etc.

Under Japanese criminal law, complicity in a crica@ be divided into three different categories;
namely, acting as a co-principal, incitement (abg}t and acting as an accessory (aiding), as eqaan
our answer to Question 6 in the previous reportb@ unished as a co-principal, a person is regjtiire
commit a part of a criminal act except in atypicases, as in a case of “conspiracy co-principal dhe
case of “indirect principal® Therefore, the necessity of physical assistant¢keento-principal is
determined by the nature of the said crime (i.ectivbr the said crime is considered impossible toroi
without a physical actf*

To be guilty of incitement, the assistance providg@n accomplice to a principal need not
necessarily be physical because incitement is e@fas causing the criminal intent of another person
Incitement can be explicit or implicit. AdditiongJlincitement can take the form of flattery or eatly. It is
also possible for incitement to take the form abeg assistance, encouragement or apprévilowever,
since an accomplice, in order to be found guiltyneftement, must cause the criminal intent of the
principal, a person’s failure to prevent anothaspa with criminal intent from committing a crimgriot
considered to be incitement.

Being an accessory includes within its scope nbt oraterial support, such as supplying tools or
places (rooms, etc.), but also intangible supparhss supplying information related to a crime or
strengthening the criminal intent of the princip&l.

¢) Could the assistance consist of a failure to perfar a legal duty?

Yes, there is a case in which failure to perfortegal duty is recognized as assistance.

Under Japanese criminal law, the constituent elésmefrmost offenses are provided in the form
of the prohibition of a certain action. It is rdh&at a provision explicitly prohibits omission (i.&ilure to
do something). However, when the omission is sfati§ prohibited, then the said omission is a
punishable act!

It is the common view of scholars that for an oioisgo be punishable where there is no such an
explicit provision “a legal duty of action” mustisk A legal duty of action is based on the follogi
grounds: laws and regulations (such as the dutystody of a child pursuant to Civil Code, Art. 20
contracts andegotiorum gestioetc. (such as nursing based on a nursing coptcattom, and the
antecedent illegal act of oneself (for instanceyasone who injures another is under a legal obbigetid
aid the injured partyy®

20 Concerning corporate crimes, when an employedesappisons or weapons, the employee may or magentformed
that the packages contain poisons or weapons, elieles it normal business activity to transpodisitems. In this case,
while it is impossible to punish the employee, ideksmens redthe intent of a crime), the employer, who ordées
transport could be punished as the indirect preddgeeMasahide Maeddseihou SourorfGeneral Theory of Criminal Law],
at 430, at 434).

2L It is construed that “offense of injury” doesrequire the exercise of force. For example, decgiginictim into taking a
poison constitutes “offense of injury” (Masahide é&da,Keihou Kakuror{Specific Theory of Criminal Law], at 41).
Another example is that the judgment of the Tokystizt Court of August 10, 1979 held that causiegirasthenia by
repeated “hate phone calls” constitutes “offensmjofy.”

22 Maedasupranote 1, at 455.

% Maedasupraat 480.

2 Maedasupraat 123. Under Japanese criminal law, there areegmovisions of offenses that directly prohibittaér
omissions, such as the offense of refusal to leanesidence (Penal Code, Art. 230, the latter papdy and the offense of
failure to disperse (i.e., failure of the membera orowd to disperse) (Penal Code, Art. 107).

% Judgment of the Daishin’in [Great Court of Judite} of March 14, 1924 (3-285 KEISYU) held that miareproach was
insufficient and that the violation of a legal duigs required in order to punish omission. Thigjudnt reversed the



Therefore, “failure to perform a legal duty” is grads for punishment of omission.

d) Could the assistance consist of remaining silent veh the crime is being committed,
although the accomplice had the moral, legal or phsical ability to prevent the crime,
e.g. by withholding the assistance or lodging a ptest (sometimes referred to as
complicity by omission)?

Yes, assistance could consist of “remaining sildtibwever, as mentioned above, such
“complicity by omission” requires the failure ofparty to perform a legal duty of action. Among theee
categories of complicity under Japanese crimina] lghile the notion of “co-principal by omissiors i
recognized® the notion of “incitement by omission” could nat kecognized, since it is generally
impossible to incite another person and causeérisftiminal intent by omissioff.

Accessoryship by omission is generally recognizedree type of accessoryship. However, the
nature of a crime and the relationship of a petedhe principal determine whether a person is uade
legal duty to take some action to prevent the [paddrom committing a crime. The following is an
example of a case in which omission was not detexchto be accessorysfipA person lent his business
license to the principal but did not prevent thiegipal from using the business license for a anahiact.
Additionally, the person did not report the criroghie authorities even though he came to knowepthn
to commit the crime. In this case, the court deieeahthat the person was not an accessory.

e) Must the assistance have amounted tosabstantial contribution towards the
commission of the crime? (This is the term used ithe international standard.)

original decision that had convicted the defendadithe offense of abandonment of a corpse. The faicthe case were that
the accused, knowing that a juvenile had fallea akiln for charcoal and had been burned to defidin,t attempt to rescue
the juvenile immediately, left his charred bodytie kiln, and let it burn. In this case, the judgnef Daishin’in held that
the defendant was not under a legal duty to rertteveorpse and provide for a suitable burial.

% Maedasupranote 1, at 477; Minoru Ohy&gihou SourorfGeneral Theory of Criminal Law], at 449. Whildéagher and
a mother who starve to death their child are otslipno-principals by omission, there are differeietvs as to whether a
mother and a person who is not the father of alaah be co-principals when they jointly negleet tlurture of the child
based on a shared intention; in other words, whetheerson who is under a legal duty of action aperson who is not
under such legal duty of action can be co-prinsifgl omission.

2" Maedasupraat 477.

% The facts of the case were that after the accols&ined permission for the principal to operatesating and drinking
establishment under the accused’s name and a¢duest of the principal, the principal startedge the establishment for
prostitution. The accused, a name lender, whodddegprevent prostitution from taking place in gstablishment, despite
knowing about the existence of the prostitutions weosecuted for being an accessory of the offpasuant to the
Anti-Prostitution Law, Art. 11, Para. 2 (i.e., thpvision to punish a person who repeatedly offepace for prostitution).
The court held that the accused was not an acgeSdwe reasons for the court’s decision were thatccused's act of
giving permission to the principal to use an esshibhent was not directly related to prostitution émat it was impossible to
foresee that the establishment would be used ke for prostitution (Osaka High Court, Judgmentanuary 23, 1990,
731 HANREI TAIMUZU 244).

On the other, the judgment of the Sapporo Highr€of March 16, 2000 (1711 HANREI JIHOU 170) isexample of a
case in which was convicted for being an accedspiymission. The court held that a mother who thite prevent the father
from inflicting bodily injury on their three-yearachild, which resulted in the death of the childis an accessory by
omission to the crime of inflicting bodily injungsulting in death.

29 Another relevant decision is Tokyo High Court, gonént of January 29, 1999, 1383 HANREI JIHOU 15% Tourt
acquitted the accused of being an accessory irtdsis. The facts of the case were that the acéaied to take any
measures, such as reporting to the police thetiofethe principal to commit a crime, although anptoyee (the principal)

of the accused, a chief of an amusement arcadéidedrio the accused that he was planning to redllector of money on
the occasion that money from a subsidiary pachpddor was collected. The court held “the existeoica legal duty to
prevent the commission of a crime of the principakquired in order to conclude that a person winds to prevent the
crime of the principal despite coming to know th&npof the crime is an accessory by omission. Sluth is interpreted to
be based on a duty to protect legal interest \adldty a crime of the principal (a duty of protenjior a duty directly to
prevent the commencement of a crime of the prin¢gduty of prevention). Generally, the groundaafuty of protection or
prevention is interpreted as laws and regulatioastracts or the antecedent act of him/herself¢okding to this standard,
the court examined in detail the accused’s job rijetsen, power of control and supervision over grencipal, and the degree
of his understanding of the possibility of the reation of the criminal plan, and came to the cosidn that the accused was
not under such duty.



Or will the court otherwise assess thedegree to which the accomplice’s aid
contributed to the commission of the crime?

There are various views regarding how to best deter whether a person is an accessory. The
test usually applied is “whether a person fac#isathe occurrence of the criminal result by thagipal.”
This test does not necessarily require physicatritirtion, as moral facilitation of the commissioha
crime may be considered sufficient contributi®riwhen an accessory physically facilitates the aecize
of a crime, it is not necessary for the principabé conscious of the assistance of an accedsdfya
person does not facilitate the occurrence of arigither morally or physically, a person is not an
accessory-

f) May the assistance be provided after the crime hdseen committed?

A person who incites the principal after a crime baen attempted by a principal with criminal
intent cannot be punished for incitement, as ino#et requires that the inciter be the cause of the
formation of the criminal intent of the princip4l.

As each co-principal is liable for all of the resubf a criminal act, even if he/she commits only a
part of the criminal act, a person who joins irrimme after its commencement and before its
accomplishment is recognized as a co-principaluzgeassion. For example, in the case that X algse fi
assaults a victim with murderous intent, and thgpiiYs and assaults the victim based on a shared
murderous intent with X, both X and Y are recogdias co-principals, even if the physical violenEXo
alone is found to be the cause of death of thémvitt

What about an offense for which the constituenteleats of the offense are more than one
criminal act? For example, the offense of extortionsists of both intimidation and the receipt afperty.
There are different views as to whether a persom participates in the receipt of property but mothe
preceding intimidation is a co-principal of theasffe of extortiod®> While some support the view that a
person is a co-principal in the aforementioned ¢s#hers insist that one should be punished as an
accessory (not as a co-principal). However, in fuchse, a victim is first intimidated by one persand
thereafter, another person, who receives propesty the victim, usually commits a slight degree of
intimidation so that the victim remains intimidatdd this case, all agree that the person receithing
property is considered to be a co-principal, noaecessory. Although there is no precedent, tlew vhay
apply to cases of corporate complicity, such ac#se in which a Japanese company, planning tdroaohs

%0 A “watch” (i.e., a person watching for danger)istisg the principal of a midnight robbery is arcassory even in a case
where there is no need for the watch because aftikence of passers-by, as the watch facilitagesrtminal result by
relieving the principal of psychological pressuvagdasupraat 465).

The precedents have held that a person who maatlourages or assists the principal in committimgime is an
accessory since judgments as early as that of éiiehd'in [Great Court of Judicature] of SeptemBér 1910 (42
DAISHIN'IN KEIJI HANKETSU SYOUROKU 232).

31 The judgment of the Tokyo District Court of July, 2987 (1300 HANREI JIHOU 153) convicted the aeclsvho was

asked to convey a table with a concealed pistdbeafg an accessory to smuggling, as the accuseetyged the pistol with

dolus eventualisin this case, the accused and the principal, iefjoested that the accused transport the pistdinba

common shared intention, since the principal beliethat the accused was unaware of the existertbe gistol. However,

the accused was held as an accessory becauseufglism of the pistol was physically facilitated bis conveyance.

32 The judgment of the Tokyo District Court of Febmual, 1990 (733 HANREI TAIMUZU 232) denied thagthct of

insulation was accessoryship in the case. The &dd¢te case were that the accused, who had bé&amied of the plan for

the principal to shoot a victim dead in a basenaetrob him of jewels, insulated the basement ttflenthe sound of the

gunshot; the basement, however, was not used lyritgpal, who committed murder on the occasionobbery in a

different way. The reason for the judgment was thatact of the accused didn’t physically faciététte criminal result

because the principal didn't use the basementijtatidn’t encourage the principal to commit thenoei because the principal

didn’t know about the insulation of the basement.

33 Maedasupraat 442

34 Osaka High Court, Judgment of October 27, 1970,l6&NREI JIHOU 95.

35 Note that if a person who only participates ineiptof property is the one engaging in conspiraeyshe will be
punished as a conspiracy co-principal, not as eession co-principal.

36 Maedasupraat 446; Otanisupraat 446. Maeda and Ohya are affirmative.



a factory abroad, receives a site for a factoryintarily provided by local inhabitants after thevgmment
of that country forces the eviction of the inhabitafrom the aforementioned site by military me#Hns.

The offense of robbery and the offense of rape eagkist of two independent acts. Namely, the
offense of robbery consists of the act of assauhtonidation and the act of seizure of propefiiie
offense of rape consists of the act of assaulttimidation and the act of sexual intercourse. Adtg to
the precedents, a person who participates onlyaratt of seizure of property or the act of sexual
intercourse is a co-principal by succession ofaffienses of robbery or rape, although there is some
academic opposition to this viewpoint. Howeverthia case of the offense of robbery resulting irtliea
bodily injury, according to most precedents, a pensho only participated in the act of seizure @ierty
was a co-principal of the offense of robbery onlgt a co-principal of the offense of robbery rasglin
death or bodily injury®

Accessoryship by succession is recognized as qeedfyaccessoryship. However, as in the case
of co-principals, there are different views as teether an accessory of a principal accused of mamle
the occasion of robbery should be punished fostee offense as the principal or for the offence of
robbery only, in the case where the assistandmitet! to the act of seizure of propefty.

QUESTION SIX-THREE :
6-3 In order to charge an accomplice with complicit:

a) Must an actual crime have been committed?

b) Must the perpetrator have proceeded to the point atvhich he could be charged with
an “attempted” crime?

In principle, to charge an accomplice with compyicit is necessary that the perpetrator attempt
to commit a crime, at the least (i.e., the perpetriaas proceeded to the point at which he coulchaeged
with “attempted” crime). There are further explao@as of this issue in our previous report regarding
co-principals (p. 13), incitement (p. 14), and asoeyship (p. 15).

However, Japanese criminal statutes state thatréparation for certain serious crimes is
considered an offense, and joint commission of gweparation is generally interpreted as co-prialogh
preparation (p. 15 of our previous report). Regaydincitement to engage in such preparation, taere
propositions both in support of and against théondf Similarly, there are affirmative and negative
propositions concerning the notion of being an ssory in preparation to commit a crife.

In addition, some statutes recognize instigatiobei@ crime, which is to cause or encourage the
criminal intent of many or unspecified people (iaagroup of unknown persons). To charge an acdoepl
with instigation doesn’t require that the principéiempt to commit a crini®.

37 Under Japanese criminal law, an object of lardstiynited to movable property. The offense of &y is not concerned
with immovable property. For immovable propertyerthis another offense entitled the offense of whally taking
possession of immovable property (Penal Code A8-2). Beyond the application of this offense, ¢hare different views
as to whether the robbery of immovable propertgtognizable (and the discussion has practicalioapbns as the penalty
for robbery, above 5 years and under 20 years pfigonment, is remarkably heavy in comparison withpenalty for the
offense of wrongfully taking possession of immoapioperty, which is under 5 years of imprisonmePigase note that
immovable property can be the object of an offesfdeaud, extortion or embezzlement. Under Japalegea Japanese
national committing any of these offenses outsid#égapan may be punished.
%8 Examples of cases in which the accused was cenvizt a co-principle of robbery or rape (only)asdollows: Tokyo
High Court, Judgment of July 13, 1982, 1082 HANRHEOU 141; Tokyo District Court, Judgment of OctoPe 1995,
1598 HANREI JIHOU 155. The latter precedent heklt tne of the co-principals was the co-principaiatfbery (only)
while the other co-principal was held to have cottedirobbery resulting in bodily injury.
% Maedasupranote 1, at 418; Ohyappranote 7 at 471.

Though it is rather an old precedent, the Daish[Great Court of Judicature] on November 18, 8987 KEISYU 839)
convicted an accessory of the offense of murdeherccasion of robbery (not mere robbery).
40 Maedasupraat 418 (in support); Hitoshi Otsukéeihou SouroriGeneral Theory of Criminal Lavgt 272 (against).
41 Ohya,supraat 417 (in support); Otsuksypraat 279 (against).
42 Ohya,supraat 464. The following are examples of statutes phavide for the punishment of the offense ofitestion:
Explosives Control Act Art. 4 (i.e., instigatingetluse of explosives for the purpose of obstrucegurity and inflicting
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c) Must the perpetrator have been apprehended or chard with the principal crime?

No. Please refer to pages 14-15 of our previousrtdpr the explanation.

physical injury or property damage), Subversiveiies Prevention Act Art. 4 (i.e., instigatingsarrection, instigating
foreign aggression, and instigating the followirifgnses for the purpose of promoting, supportinglgecting to certain
political principles or policies: riot, arson, emggering traffic, overturning of a railroad trainunder, etc.).
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