Question six-one

An accomplice under South African law is a perstrowakes part in the commission of
a crime, other than the perpetrator and other themccessory after the fddn the case
of Sv Williams® Joubert JA sets out several requirements that toalve met before
liability as an accomplice can be establishedtBirsll the accessory nature of the
accomplice’s liability requires the committing o€ame by somebody else. This means
that this other person has to be liable as a patpet Secondly a person must have
engaged in conduct whereby he furthers the comomssia crime by somebody else.
The furthering of a crime includes any conduct vebgra person facilitates, assists or
encourages the commission of a crime, gives adaoeerning its commission, orders its
commission or makes it possible for another to caninJoubert JA describes this as
affording the perpetrator the opportunity, meansmfarmation which furthers the
commission of the crime. Thirdly, Joubert JA poiotg that there must be a causal
relationship between the accomplice’s behaviortaeccommission of the crime by the
perpetrator. Finally, in order to hold a persobliésas the accomplice to a crime that
person must have unlawfully anaentionally furthered the crime committed by
someone elsé.

This last requirement presupposes a certams rea. The test for determining whether
an accomplice has the requigitensrea is the same as the test for determining the
existence ofmensrea in general South African criminal law. The threlshiees with

dolus eventualis.* A person is therefore liable as an accompliceddrae if that person
foresaw that a crime was being or was about tobeawtted and nevertheless committed
an act that furthered that criméccording to the case &v De Blom® a person must
also know or foresee that his or her conduct iswful. It follows from the above that
the accomplice must be aware of all the materi@kfar circumstances mentioned in the

definitional element5.Negligence is therefore not sufficient to estabttse accomplice’s
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liability. A good example is the shop assistant idrgets to properly close the shop
window. He will only be liable as an accomplicéd purposely leaves the window
unlocked in order to facilitate the burglary he Wsdhas been planned. It is not necessary
that the principal offender is aware of the faettthis crime is being furthered by the act
of the accomplice, there does not have to be actmns cooperatiof.

There is no jurisprudence so far to suggest ti&uwh African court will impose a more
lenient test to determine whetheensreais present in cases involving particularly
serious or egregious crime. Neither does jurispnadesuggest that this is the case for

lesser types of offences.

The criminal liability of a corporation under Souifrican law rests upon the imputation
to the corporation of the crimes of persons aatingheir behalf and is in fact based on
derivative liability rather that vicarious liab¥itIt has been suggested that when it comes
to criminal liability of corporations South Africdaw falls behind other jurisdictions
where liability is increasingly imposed on the Isasi direct or collective corporate
responsibility independent of proof of misconducagarticular individuaf. Section 332

(1) of the Criminal Procedure Act, 1977 deals veitinporate liability;

For the purpose of imposing upon a corporate boiyial liability for any offence,
whether under any law or at common law-

a) any act performed, with or without a particulaemt, by or on instructions or
with permission, express or implied, given by adior or servant of that
corporate body; and

b) the omission, with or without particular intent,afy act which ought to have
been but was not performed by or on instructionsmby a director or servant of
that corporate body, in the exercise of his poweta the performance of his
duties as such director or servant, or in furtrgeonendeavoring to further the
interests of that corporate body, shall be deemdrhve been performed (and

with the same intent, if any) by that corporateypa, as the case may be, to
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have been an omission (and with the same inteatyif on the part of that
corporate body.
This section removes the obstacle to imposing aaiability to a corporation of
crimes that require fault, such as complicity, siftdhas no mind. Burchell states that
corporations can very well be found guilty of beargaccomplice to crimes such as rape
and murder. Should the corporation for instanceakngly provide a work environment
that facilitates sexual assault, or at least doéseek to prevent such conduct, than it

could be found guilty of complicity to rape if soore is raped on the premis8s.

Question Six-Two

A, B, C, D) As mentioned above a test for determining whedimeact was furthered by
the accomplice was defined in the cas&wiilliams. In this case the Court also decides
that the assistance consciously rendered by thergdice in the commission of a crime
can consist of both an act and an omission toldet.act that constitutes the assistance or
furtherance can take different forms and is noessarily physical but can also be moral
or verbal. Examples are the placing of one’s hom@groperty at the disposal of another
so that he can commit a criMer acting as an interpreter for a perpetrat®ther acts
which amount to the furthering of an act are thalifating, aiding or encouraging of the
act, or giving advice or ordering the act to be potted

An omission to act can also qualify as an actfindbers a crime but only if the
accomplice has a legal duty to take action. Theg#mule in South African law is that a
person is not under a duty to protect others frammh prevent crime or inform the
authorities of a crime. There are however excepttorthis rule. A duty to take action
may arise where prior conduct by a person hasemtempotentially dangerous situation, a
person has control of a potentially dangerous tbingnimal, where a special or
protective relationship exists between parties,re/f@eperson occupies a (semi-) public

office or calling which imposes a duty to act oremha duty to act is imposed by statute
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or contract? In Rv Shikuri*> an employer who failed to control his employe&sans
while being driven by him was held liable as anaoaeplice for failing to stop after an
accident. Merely being a passive spectator of timensission of a crime does not
constitute furthering it° This is of course not the case when the spedta®agreed with
the perpetrator to assist him by standing by trefomission to act in any other way
amounts to participation in the crime or assistanaéhorization or encouragement of the
perpetrator.” The failure of a person to alert the authoritiethe intended victim when
that person has knowledge of a crime that is atwobé committed can also not be
considered as a furthering of the crime. Neithertb& failure of a person to inform the
authorities of a crime that he knows has been catadhor the approval of a crime after

it has been committed be regarded as the furthefiagcrime™®

(One could debate that a business entity thatlsigmness with a repressive government
guilty of grave breaches of international crimiteal/ or does business in a state where
such acts take place has a special position. Peisia position would render a business
entity liable as an accomplice to these grave vesof international criminal law if it
does not undertake action after it has been infdraidreaches of international criminal

law.)

E) In accordance with general principles the assistam furthering of the act may be
slight as long as there is some act, whereby asgom to act can also qualify as an’dct.
Whether this act must have amounted to a substantigribution towards the
commission of the crime is not completely clearem8outh African criminal law. IBv
Williams Joubert JA stated that in terms of general priesithere must be a causal
relation between the accomplice’s assistance amddmmission of the crime by the
perpetrator. Ii5v Khoza®® Corbett JA observes that requiring a causal midietween
the accomplice’s behavior and the commission ottitae, in this case the death of the
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deceased would ‘virtually eliminate the distinctiogtween participation as a perpetrator
and participation as an accomplice in the crimmofder.” Convictions of complicity to
result crimes would therefore be less likely thanwctions of complicity in conduct
crimes?! Corbett JA’s view is based on the premise thataair effective furthering is
required for accomplice liability. Explaining Joub8A’s statement iisv Williams

Botha JA inSv Khoza stated that it is only necessary for accompliability that there is
a causal relation between the alleged accomplamiguct and the conduct of the
perpetrator. In Botha’s opinion therefore an agtredl or effective furthering of the
crime is necessary that does not, inBotha case, causally contribute to the death of the
deceased. Later on in his judgment however Bothe dthe opinion that the conduct
of an accused whose assistance was ineffectiveidntbt contribute anything to the
causing of death still qualified as thetus reus of an accomplice.

In Sv Maxaba® the Appellate Division put forward the questionetirer “further” means
to “causally further” or of it means to “do somethiwith a view to bringing about a
result,” but fails to answer it. In 1960 THRHR 98&iss suggests that a subjective
approach should be followed and that furtheringme should be defined as: “doing
something with a view to bring about the resulttuatly caused by the perpetrator. This
view is supported by many othérsVisser and Mare view the standpoint that actual,
effective or causal furthering et required for accomplice liability as the most
acceptable. In supporting their argument they pounitthe difficulties relating to proof
which may arise if effective or causal furtherisgequired and to the incongruity of
demanding effective or causal assistance for achomlability but not for liability as a
perpetrator in terms of the doctrine of common pag3*

Various other writers have however noted that tfart must mean to causally furthar.

South African courts have emphasized the needtbffiactual and legal causation in
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consequence crimes. However it is arguable thaadoomplice liability only factual
causation in the sense of furthering or assistinifpé commission of the crime is
necessary

F) In cases where assistance is provided after theedras been committed the person
who provides the assistance is guilty of being@esasory after the fact and not of being
an accomplice. An accessory after the fact is aqmewho, after the completion of the
crime, unlawfully and intentionally engages in coattthat is intended to enable the
perpetrator or accomplice to evade liability fos brime, or to facilitate such a person’s
evasion of liability?”

QUESTION SIX-THREE

a) Theliability of an accomplice is accessory in natuirbis means that a person can not
be an accomplice to his own crime. Someone els¢ Inawe committed a crime. It has
however not been decided in the South African cowftich degree of accessoriness is
required. There are two different theories in teispect that have been identified by
writers?®

1) The limited accessoriness theory requires unileednduct by a principal offender. In
this theory it is not important whether the priradipffender had the required criminal
capacity omens rea. The accomplice can nevertheless be convitted.

2) According to the strict accessoriness theoiy ftecessary that a crime was committed
by a principal offender that corresponded withdké&nitional elements of the relevant

crime and was accompanied by the required culpgbifi

b) According to Snyman there should be no reasonavpgrson could not be found
guilty of being an accomplice to the attempted cassian of a crime if the crime which

the perpetrator set out to commit has not been ey
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c) The perpetrator does not have to be tried and cadi® All that is necessary is that

someone else committed the crime as a perpettator.
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